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STATEMENT BY JOHN DUNLOP, S.ECRETARY OF LABOR
MR. DUNLOP: Thank you very kindly, Bili, for those
overly generous words.

As you were unveiling those portraits tonight, my
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mindMWent back over the years to Cy Ching and indeed to the
mediétors, the head of what was the Conciliation Service in
the Labor'Department before that time, all of whom were

friends of mine and, therefore, I.particularly wanted to be

hefe-tonight and particuiarlehave affection énd affinity to
thézg:bup ﬁho afe hefe fonight.

I.gﬁess I ought to say just a few brief remarks. I
am sure_if the Secretarys of Labor of'thé last thirgy years
weréfto-be aséembled.tonight,:they would all confess or
shoul&-confess'that one of their mdst.difficnlt froblems was
h&w.té ﬁandle labor—ménagement diSputes. I am hére:tonight to
teli.you that that is in a way the least diffiéult of the
problemé thétvI have encountered since‘March i8, 1975, because
of Bill_usety. |

- i(Applﬁuéei

I think my friend Bill Usery and I work very éloselY'

togethéf. Ve afe on the phone oﬁce a daf._if I cap:find him '

or if’he_can find me. I hesitate to wake him up very often

on the phone on a continuing basis.
It does seem to me that it isAimportant for all of

you-to'ghdéfstand these points about that relationship. As

f’fér as I am concerned, the mediation function in the United .

States stops with Bill Usery.

~ (Applause) .
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If that were not so, the problems of‘labor and
management'relations would not only come'to m& office, but
they would come to the White Houee. And forlall-of you.and
for all of us interested inflabor-management relations, we
know that these problems have got to be kept out of the White
Housel X |
"h(Applause)'

" The record. of the past twenty-five years, I think I

 could confess, is that when they have 1anded there thelr

settlements have often not been in the best interest of elther
labor or management or the country as a whole. So 1 thlnk it
is well known among my labor friends and management friends

thatAas far as this admlnlstratlon'is concerned, Mr..Usery is

a special assistant to the President of the United States.

‘All matters 1nvolv1ng mediation or dlspute settlement are'
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referred to. hlm We may talk occa31ona11y on the phone about

ideas, we may talk about problems but as far as we are-all

concerned, the Pre31dent and the rest of.us, Bill'is the
point}bfflast'resort.{ |
 (applause)

':And it is ﬁell that is s0'because there could not

be a more able ‘man in his p031t10n over the last generatlon-
(Applause)

'_Now, I guess there.is\one_other idea or two I would

-like to saygtoniéhtl 'Mediation is-beooming'increasingly of

N 8
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. profession,'of-the application of knowledge, but it is also

: much,'I think, dependent upon the skills and upon the

 very much an art{ an art with the quality of performance,.very'

‘society a:distlnctlve process.

- to determine regulation and in the process of setting standards

'25 approaches that are common to those of us who are mediators,

age in our times, It is for me a strange combination of -

imaglnatlon of the artist.

Now I think that the two observatlons that follow
from that in my mind, one 1s that the problems of medlation
in labor-management-disputes arise throughoutgthe-Western |
World and I am delighted'that.there are.so many representatives'
here tonight fromiother COuntries so that you maj compare

notes about the dlspute settlement’ process for it is 1n-each

The_second;observation that I make about this
process'is'that in the United States I think'we might well‘
transfer to the art of government more generally than we have
the skills, the phllosophy and the approach of mediators The.
Labor Department which Bill served with great distinction for
many years as an A331stant Secretary today has a major
regulatory function at the work place.‘-

‘T am dedicated to the proposltionlthat.that

Department shall become less legalistic, litigious organization

in health and safety,and penslons and the like, that we would -

draw.into our Department the skills, the techniques, the
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tbfthbsé of us who wish to work it out, for the process in
‘our society of government only setting standards and litigation

to f61low serves neither well the interests of workers or

manaéement or the government. It must be worked out, it
must be mediated. So those of us in the Labor Department =--
- (Applause).

So those of us in the Labor Department have a great

‘deal to learn. about the techniques, the,approaches-of the

Mediation Service.

In drawing these brief remarks to a close, I very

'much.appreciate, Bill,_the'honor the Service has paid me and

I &ery much ﬁas anxious to be hefe tonight. I am sorry I
cannot be here tomorrow and the day after, as I hoped, but I
do héve a éneakiﬁg intereét in the mediation procesé. Now
and then I like to play my hand at settling a dispute hefe or
there. | |

| (Laughter)

it méy be a Russian grain.préblem --

(Laughter) |

It may be a couple of others that are upcoming, but

I hope you won't be unduly concefned about jqriédiction in

those matters for I am sure thaﬁ in alliﬁatters we shall
continue,-aé in the éast fifteen yearé or more, to work H
cloéely together. |

Bill, you are a great guy and I am very honored to

.'5




be here tonight. Thank you.

(Applause)
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. STATEMENT OF BARNEY MOREL
SUB DISTRICT DIRECTOR oF THE STEEL WORKERS
MR MOREL Thank you Chairman Livingston.-new .
.citlzen Bill Usery, Mr. McCollam ladies and gentlemen
o : I was a little surprlsed that Mayor Mbon Landrieu
:dldn t even mention our Superdome, and I understand some of o

you got to visit over there for our winning ball gane T

-yesterday We recently had Archblshop Fulton Sheen in the
city to celebrate the first Catholic mass that was ever held'_
in the-Superdome and he told-a story that’ I think is worth-'_t
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while and ought to be passed on to some of you.

He said he was thumbing through the Bible he found
in his hotel room and he ran across a handwritten notation
on the inside cover and the notation said, "If you are happy,
read Isaiah, Chapter 26, Verses 3 and 4; if you are sad, read
Jeremiah, Chapter 51; Verses 11, 13 and 14; and if you are
still sad, call Shirley, 489-4512."

(Laughter)

I wouldn't want some of you to bypass a resource
that may be available in the hotel room.

(Laughter)

You heard your chairman this morning and he referred
quite often to the federal mediators as being peacemakers and
you have certainly picked a great city for a convention of
peacemakers. As the Mayor has pointed out to you, we have
many fine night spots and restaurants for those of you who
have made peace with joy. As the Mayor has also suggested
to you, we have numerous historical sites to visit for those
of you who have made peace with honor. And we have a couple
of high bridges over a deep river for those of you who were
investing their money in Penn Central when they should have
been out making peace.

(Laughter)

However, as I recall from the last time you
assembled here in our city, there were no reported drownings,

45
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and so from that I conclude that yourisorrowa are tolerable,

-morning'to bid you welcome.to.New Orleans:on hehalf of
_Federal'Mediation and Conciliation Seruice -So I conducted

' a little poll of my own to test public opinion of your

'organization I formulated a couple of questions

heard-of it. 'She said her late dear departed husband drove a

17

‘UCLA.

and_my_friends in the Vieux Carre assure me your virtues
includeia generous capacity for'Sjwa Du Vive.

When I-learned that I would'apeak to you this

organized.labor;-l gotho wondering how. the public views the

My first question was: "Have you heard of the FMCS?'

An elderly lady in my neighborhood said. "Yes ," she had

truck for that outfit in Colorado jsheithought it was somef

vhere around the year 1934. o |
(Laughter)_.

5 A‘joung,ladyiuholpals around with my.daughterfsaid

she thought it was one of the radical student groups at

(Laughter)
-~ And my garage mechanic said yes, he knew what it
was, it was a new model Jaguar
(Laughter)
I began explaining that the FMCS meant "Federal
Mediation and Conciliation Service,f an independent agency

of the United States government which encourages and




facilitates the collective bargaining.

2 With that explanation, afeonservative Republican
3 aéquaintance of.miﬁé said he was going to ask Senator
4| coldwater to launch an immediate investigation to find out
:5 just how far ﬁhis damned detente busiaesslwas going to go.
6 f ' (Laughter) |  -
7 o A Demoefat friend of minelSaid-he thought_Congress
8 oughﬁ to combine.ali_of them Welfare. agencies.
4 '(Laughtef)_ : | |
‘9 B : And a Wallaceite supportef that works in the same

11 building I do said Geerge would ran all of them ﬁoihty-headed
12 bureauefats into the Potemae right after the_eleefien.

13 - (Laughter)

14 N | My second_queation-waa: '"Did'you ever hear of.Bill
15 | Usery?" The bartender at the 809 Club said he was sure that
16 they had a.case of.it in the back aoméwhere, But he suggested
17 Cuttf Sark inétead. |
B (Laughter) |
19 .'_-f The piano player at Lucky Pierre' s said “I knoﬁ

'20 Bill Bailey, but Bill Usery, you will have to hum a few bara

'2f" ' . _(Laughter)
22| © My niece said, "What does he look like?" I said,
.23 ."Weli, he'e a Eig handsome looking guy, very distinguished,
_é4 always smiling and with lots of white ‘hair. -He:soives problems
-'- 25 that-s.his job." My n1ece said, "Oh, sure, I know,him. He
| 47
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teaches second year algebra at Chalmette ngh School and he s
the coach of the shot-put and track team.
(Laughter) |
So. much for my poll. Actualiy the Service isn't so
remote from the‘public-eye. A whole lot of people do indeed |
know_Bili Usery. . President George Meany, wanted him to come
back to the AFL-CIO, and we were sorry=when he:didn t.
There are some parallels between your work and
mine, of course.'fCollective'bargaining-offers rewards and
frustrations to a11 who participateu | o |
| zYonrs.is a sometimes difficult roie as I:see'it.' To

be able to'persuade'without dispute"is'no'sinple task; it

takes.talent to convince'withont contradicting; it takes
poise.to promote:bargaining whenithe parties prefer to battle.

| We of labor share some-of yoarifrustrations. Our
“uicersiare'probably-smaller because we are not so circumspect;
our tensions-are'more easilytrelieved and, as you know, we |
scream a 1ot; o |

Wefhragsa lot,.too,-about our contracts. Not many

luniOn representatiwes-go before the membership and report

that a key-breakthrough.in deadlocked negotiations resulted

from the good work of a federal mediator.
When industrial relations superintendents go before
'the company president not ‘many mention the mediator when

they report on how their neat bargaining averted a strike and

48
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-saved ten cents that they had in"the'money'offer._

’of the federal mediators. Collective bargaining_is a

_be hemmed in with more than the usual hazards

22

| have become variables; our former strength has been eroded

_ ﬁnion repreSentatives and company negotiators trade
in the currenCy of acclaim, not federal mediators; So your
satisfactions have to be personalfones,dshared occasionally
with your colleagues in the profession a

| I don t have to tell you that collective bargaining
inithis country is uniquer-- because it works And a good

part of its success springs from the sound unobtru31ve work _

voluntary means of securing industrial7peace and it works

without government coercion ~ But today bargaining seems to__

In these times of destructive inflation-and'
distressing unemployment, collective bargaining is faced. with "l
additional stresses. Companies are searching for new’ |
economies, for better and more productivity and for fewer
management constraints | |

| ‘On the other hand.'unions are looking for cost-of-
living escalators to guard the true value of an’ hour s work
Unions are attempting to broaden Seniority rights, to secure;
longfterm income guarantees; and tolprovide more- job security; o
| The'economies of international.commerce now impinge :

more than ever on collective bargaining at home . 01d cbnstants

_ My own union, the Steel'Workers, with the tremendous |

49
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.ibargaining leverage implicit in industry-wide bargaining has

agreed to submit strike issues to: arbitration at contract
terminationrtime.-
-Andw too, we have a neWHCurrency; fobd stamps, whose

value is tied to. the: dollar whose value is ‘tied to

'declamations of confidence by the unconfident - We are

suspicious-af,itm' Weabelieve:prices are-going to continue to

- go-up. " Inflatfon is a constant'and-only'itsdrate,is a

'variablef '

: Our tremendous military establishment bu11t at the

'expense of homes, schools 1ibraries parks' hospitals,

'cannot.wrn*wars-or"discourage banditry by the oil sheiks

Entire industries have been transferred overseas.

dwindle while demand accelerates. Our aggregate appetite 1s

larger and the=piexis smallerfA'We;bargainpagainst a back- |

ground of imponderables
Yet for a11 this, collective bargaining in America

has the flexibility to adapt to change It permits

-1nnovation» it‘thrives:on imagination We of labor are .
~confident. we believe the concept is sound and the system is

”durablef

And we welcome the- good services of the federal

'mediators. We know your names; we have many old friends among

you. 'We;discuss:you among_ourselves-with.many compliments and

50
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dhly.a.feﬁ expletives undeleted. Sometimes.we_evén remember =

{| to thank you.

" We kﬁow you wish us well. We knéﬁ you wish industfy '
well. 3W¢ knoﬁ'Bill Uéefy does more, much more thaﬁ teach - -
lélgebfa aﬁd cbach,the track team.. | .> | .

.i1EWe know'that'Téliy.Livingstbn"ddeé.a lot mo:é-tﬁanlh
:aét in sﬁspense ﬁovies sucﬁ'asf"Bafney aﬂ&'Clyde," -

";;(Laughter) | | o

| Speaking f&r-all of.organizéd_laﬁbr in Louisi;na,-l ‘

wish-yéu'all a hearty welcome to New Orleans. I know your

coﬁfefeﬁcg here will serve us all well'in-the soutﬁ and

elsewhere.

‘“:, R In closing, I want to pass on a word of wisdom from

a formér';esident.of the Efench'Quartér, Pirate_Jean-Lafitte,
who on the eve of the Battle of New Orleans said to'General

Andrew Jackson, and I quote: '"Price and pride goeth before a

fall, Andy. By tomorrow nigﬁt, the'British will wish to hell |

they,had called in the mediatqrs,"

_ (Applausé)
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13 I PROFESSOR OF INDUSTRIALIRELATIONS -

“wl . UNIVERSITY OF MINNESOTA

: is ;' .":rf:ﬁDR}.HENEMAN; Thank you for that sterling reortatlon o
'jaw of my‘oriminal reeord If thlS gang 1s 11ke most people :
'Jj about half of them will: blame me and the other half w111 blame
7151 my motherf :'. o | |
::'i§ -','-' '(Leughter)
'éo_ : .Mr 'Smith I enJoyed your remarks very very muoh
21 .but'when.you said that the Serv1ce got people out of a Jam
'_22_ i'mfebout.to‘gisprove that; we have got ourselves;in the
"23:idemnde5t jaﬁVfor;the:next half-hour:that-you}heveyever seen - u~

in your lifeg

2 |
25h:-5 (Laughter)

171
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-;far as I know you intended to go and’ say,_"It is certainly

By

19
| ::2?'.
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frenarks You read the title and you pointedly used the

,phfase 'more than anyone can handle.f You didn t quite go asf:jf
;more than old Herb can handle" %-j

vthéférbgram“ I guess, and you were. kind enough not to say, "We :

'have only one professor too many "';~J~~

kbut no- one should expect too much of him

ftalk anyway -- excuse me if . I take my Jacket off but I think.*'7
=we had a little problem yesterday, too I think I can go
ahead now with some remarks that parallel his but are not

necessarily in agreement.

program with such distinguished speakers and such a B

:reSpects to - the Serv1ce They have-done-some-tremendously '?
'wonderful things I am also proud to represent the best region"

1n the country and absolutely the best office of all of ,-:-7h7'

Dick you were very kind to me tiot to give away my © |

o (Laughter)

f_;¥'but'as'you did say, I am the onIy professor on

w'(Laughter)
| 1]'ACCU511Y. I gueSs my nresence-here is-a lot like a. e

corpseiat an:Irish wake it is essential to the proceedings C

(Laughter)

But in any event, since Mr Smith gave most of my -

- I really am honored and flattered to be on this' o

distinouished audience and I too would like to pay my
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up there;;

course,_up-there Ain Minneapolis

L That 8 where we have all of those beautiful Swedish

-girls the beautiful blonde Swedish girls you.know The
:kind that won 't go- out of their way for a Norwegian but they |

-w111 do. anything for a Finn

(Laughter)
Actually, of course, ‘as from the old pre- inflation

days we had Carl Corlgien up there and later Charlie LaValley |

-and now we are coming up w1th such luminaries as Bart Hess

fEd Larson and others‘ I would like to thank them for all -

they do for us.

One of the things that they do S0 Well is they have .

a mock mediation that on November 19th will attract between _

'five and eight hundred people We have made a film of this --'f
'they have done it for many _years -- and 1t is a wonderful
film, 1t is the best film of its kind of anyplace in the

.country

Actually, 13 look upon our FMCS boys as great mov1e

‘stars, really You wouldn t even know they are mediators in f.j
7some ways Although I am not so sure that 1is true You can

lalways tell a mediator but _you can. 't tell them much

(Laughter)
rReally, when I think about mediators, I am reminded

of one true event that happened You know,,when'St._Pete.waa_;'

'tfthefGolden-Gate-r- he livesjinside;_'He.has.got
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_sort of a 1ush palace in there and there is a bell outside L;{_

:and the bell just Jangled quite 1nsistentlyg.ﬁ .
. | So old St ‘Pete. gallops down there and gosh thereiV.

;were Just two people, there was “an ex- Pope and a mediator

:;He quickly rushed up and threw his arms around ‘the mediator‘

:dragged him inside and Holy Smokes, for the next few hours e

you can’ t imagine the bedlam ‘the bands W:Te'playing, the

.'wine was flowing, confetti in the air flowers all over and;fﬂd

[so forth

”ifFor some unknown reason there was ‘a slight pause

fand the bell was rlnging louder than ever f So St Pete runs )
,down and here is the P0pe standing there at the gate This o
time he was pounding and pounding and poundin? and he said
"Sir, sir do you know who I am? Do you know who I am”"_ St;
Peter said '"Calm it ‘bud. I know who you are | I have got

}over a hundred Popes up here already, but this is the first

mediator we have ever seen up here

t:‘ (Laughter)
B I am especially honored to have“beenlinvited by |

derry Barrett, a former student, and now a distinguished

professional and to see Bill Usery again The last time I

saw him we were at San Clemente several years ago in a little

conference "Should we have wage ‘and . price controls?" and I

can remember I was trying to lead some Swedish 51nging in a

Spanish_restaurant and I didn t realize it he 31ngs better- :M
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Jyh'the way on’the labor-management front For truly these are

{hJE-:outset 5o that some" of you can rest your bloodshot eyes from'

Took. .

¢

?Smedish.thanﬁlpdouhwhfch.isnftzvery muchf{ﬁf

(Laughter)

' But in any event, .he was fabulously 1mpressive at

hthatrtime;;eyen-morezso professionally,today:: I}think hlS
:performance}is reallyjunbelievahle, anddldmean that:fIOm the;¥.}
fbottqﬁ~§£jﬁ&=hea;t;f;ﬁé certainlyuisﬁone Qiéﬁbﬁt pééf-aﬁdgf i
-.joﬁé'ﬁhoséacﬁAxismatie leadershio;and eramnleaisja greatff,f.cg

Finspiration and a challenge to us’ all

A\yreat nation needs great leaders where the -

:merrtvthettitle-of mY‘ianIEY“ "A Chanying Envrronment for -

Bargainlng More Than Anyone Can Handle7" dfﬂ-

ilast night I will answer as any professor might by sayiny

idepends

i Because your program w1sely raises problems

'alternat1Ves and choices We do stand at a: crossroads where;
.even the Service - if it does business as usual won't be

adequate for the strains and streises in- our social and

-'.‘i -.

economic arena and where collective*bargaining needs a new e

To that question let me give you an. answer at the o

175 -_f'




410 Notice'l‘said' "has been experimental mo It protects and

N

14 |

15

18

.-_1Z_better,A

120
21

22

o '23_

o

12

A3 |

' I"have,thOught_much'about the,challenges of

TCOllective'bargaining and had to. -Iftaught and studied for ;T:'
isome time at the Univer51ty of Western Australia and at Perth

.'two years ago and Had a chance to see their system first-hand i
--I know something of the British system and I see no hope for .:
”that at all " In traveling around the world I think 1t 1s-h;.

“.more than colloquialism to say that we . have the best collective;f
"bargainlng in ‘the world right here in the Unlted States 'It.-'

“is effective, effic1ent resourceful and has been experimental N

serves not only the parties, but also the public and serves

nthem pretty darned well.

: But here 'I-would have to quarrel w1th what Mr.

'Smith said this morning. I don't ‘think that the public 1s_'d“
belng well enough served at the _present time ‘and I don t think

‘we need to serve the business of the parties a hell of a lot__

Not the least of our successes 1s the quiet but
absolutely v1ta1 role played in our. collective bar?aining

system_by,a'third party neutral systeml With 1ts emphasis

on free:enterprise, voluntarism, freedom to bargain,'to strike;ﬂ
;to.resolvefconflicts in a democratic way . | - For fofty'years,.
now, 'collectlve bargaining has stood the test in the United

States and stood lt well; but ‘now one can see disturbing

signs of hardening of the arteries,'status quo andgreslstancé-”
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I to change

“When such resistance is foolhardy, the wrong answer;:

Indeed at ‘the very height of the success. of our" collective

-bargaining 1nst1tutions, 1 think we must change them or. we :

will repeat the tragic British experience and. matters will

_get completely ‘out ‘of hand we must. realize that: all of the nE

'society is the env1ronment for collective bargaining and

that all of the problems of society get reflected in our

) employment relationships We must in collective bargaining be"‘

_concerned with urbanization, violence lack of capital mew

technology, welfare, lack of job opportunities faminism,

_bu31ng, and :the list could be expanded

We do d1ive in ‘an era of- change and complexity, ‘

-nuch“more.complicated social-arrangements,;much more"”
fcomplicateﬂrconﬁhicts,-problemSzand solutions. zMorefgroups

overlapping,'more institutions collide' more'rights-are-"

claimed w1th higher priorities by more participants Now I

'w111 be the first to admit and state what you all know bettert'

than I do that collective bargaining was never created to

deal'with each.andfevery one of these-problems nor-was it ever

- 20 dea

23

f;éﬁ intended”to be aniall-purpose-tool but the'very:suCCess-of.

“iiiﬁcollective bargaining. the concepts of preventive mediation E |
o as practiced by the Service and the new d1rections in which

”1ﬁthMr Usery is taking ‘us suggests that perhaps new forms of

1§5ficollective bargaining could give us respite and relief and

oo
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prevention in dealing with’ problems in- areas where we haven t

.used collective bargaining before or haven t used it as well

All of this in a time whern perhaps the greatest
discovery of all time is teking place;.we'have_not_only

created a changed society, but thebmost'overwhelming:discovery T*

is that we can change the rate of change itself, and we hévé,';d;

done so. :This might be called the intellectual speedup;- I

'fdon t know what it is. I would like to call 1t sort of a

social and economic problem speedup, where the change is

uneven, unplanned and often-chaot1o,w1th attendant'fear,
distrust, alienation hostility and.conflict
Collective bargainlng was developed we’ must

remember to handle conflict in an industr1a1 economy We

now live largely in a post- industrial economy, the so- called '
_knowledge economy. .And even as-the 1ndustrial economy o

-replaced bravm poWerVWith machine power today the'knowledge_

economy has replaced machine power with brain power

The incredible superiority of spec1alized knowledge

.and spec1alized occupations is overwhelming ‘ The question T
awould like to raise is: Is it possible_that we can revamp-
'and_reshape-collective bargaining_to settle or'preventL :

:conflict'in the knowledge economy?

As a corollary, 1f we can't. use collective bargain—'

ing and medlation what alternatives to collective bargainlng- :

fare realistically available? Don t tell me the answer 1s

'1781 .
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.'5 who‘is Well mlght not mediation mtht ‘not the Federal

'&of leglslating 1gnorance legislating complex problems in

-to. reshape collective bargaininp? What are ‘the problems

_areas of need and of opportunity? I would heavily like to

'and social ‘mess; unemployment underemployment lack of job

;growth, racial-inequality.are bad_ Let's quit kidding

“muStffaCe up'to conflict between a’nd-amonOr institutions, for

1§'sexample between ‘and among EEO and seniority layoffs

! hundred thousand or more EEOQ Casestand I don'tfknOW anybody
'Mediation and Conc111ation Service be moved in with vim -and -
',famateufs as we'are~demonstrating daily : Just perhaps

'think 8o, and I urge "this group to lead the way But 1f we”*ﬁ

':.are 301ng to do so we need not only a vast expansion of

Just more legislatlon I for one am dammed sick and tired
ignorance-or of'political 1rresponsib111ty-from»non-speCialists

in power.

'Well 'all'ri?ht What ‘are we up avainst 1f we try,

'underscore the Word opportunity
At the outset we must face up to the fact that we

are-in an economic and social mess. We are in an economic
ourselves. Honest diagnosis is essential at the outset. We -

Here again, we may see polden opportunities 1f we'

butﬂsearch._-l.am;not at all happy w1th the backlog.of a

vigor_to_clean up.many;of these,cases? _This 1s no JOb for =

collectlve bargaining could be modified to deal w1th this _;Ifh.'
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ﬁ'and I don t know if this is the badge of honor or not but it

concept but a vast expansion in staff and financial resources
'to do this extra job

,see many people who date back to the War Labor Board days --

v-looks like it on some- of my pals here -- doggone it there

is abroad in the land a whole new breed of professionals that

ffor unions becoming much better, and so forth We-are.ablei l

'know but it is of great significance. That the American

_this coming year in all phases of personnel and 1ndustria1
frelations That largest of profess1onal groups w111 now be e

certified on a regular and recurring bas1s in" all phases of

had profe931ona1 training

Secondly, I would liae to p01nt out that although I |

are.mov1ng 1nto the field profe391ona1 participants in
employment relationships
We are getting more- and better personnel managers

for example more and better and colleges and courses traininé.

at last to truly use the word "professional"sin the sense-r
in which that was meant

I would like to point out something you may not

Society for Personnel Administration is now undertaking an:

accreditatlon and certification program that goes into effect

this’ field including collective bargaining and labor relationjk
| | You are going to: meet new people when you are doing

your mediation because these new people are going to have

ﬁ.lédh'k
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- A third,big'change will be required; we donﬂt‘need .

'as*manyikinds of.colleCtive bargaining laWs'and_Systems.;‘Let's- .
combine our federal and state laws and agencles in the _.'

gprivate sector Let's bring the public sector under the qamc_ :

'a

set of rules _and for good measure, let's close down-eyeryff,f.
thlng - and I underscore "everything" -—.cOnnected%with{the ;j5-
'Rallway Labor Act and put-all of it into a single-system:',dur'

_current chaos- in collectlve bargaining laws leads us to:

reinvent the wheel, fumble needlessly. It is. like providlng -

separate road maps for people who drive Oldsmobiles ano-_p.'

separate road maps for those who drive Fords.

"How silly can we get? If we can clean up this mess, L

we'cansrevitalize the whole collective bargaining systemiand

‘can_make it better able to handle these problems. If we

_continue the piecemeal, patchWork quilt approach no way.

Then we must keep up our economic and Job health

Collective bargalnins must contribute to solutlons Let me

repeat that : Collective bargalning must contrlbute to f

_solutions. There is. too much short-run tunnel vision now  We

do not for example, put aside enough money for job. creation

for new: technology, new plants and equipment. In short,-we.::

'sacrifiCe_the'future-for current gratification and.alleged:

gainsi

Our collective bargaining settlements must help

Jralse the four trlllion dollars in new plants and equipment

. 181
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Ja'hthe;public sector. These measurements are a joke.
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'and capital that is needed in the next decade if we are g01ng
?to have JObS that are productive and enable us to. compete 1n
'the world market 0therw1se we can: bargain for smaller pies

'and better Junkyards

. be responsive to and help maintaln its envirOnment. ‘T want
' to put this'as bluntly as ‘I know how. Veryﬁsimply, we are
.going-toihave'tobcut out wage increases that are not

-consistentjmith_demonstrated prdductivitiﬂgains;_andfI o
'first of a11 ‘we "are g01ng to have to 1earn how to measure
_productivity. We can 't even measure product1v1ty at the plant
‘level in'thisvcountry_and certainly not in any sector such as
'go back to thls as our ba31c yardstick the state house and -
kfor responsibillty and integrity in collectlve bargaining,

tcollective bargaining won't be able to handle its old roles

bof success in collective bargaining Our old one 1s worthless,'

'what it takes to settle or go off on a COLA kick the Cost of.

Any institution even collectlve bargaining, must

underScore the words "demonstrated produCtiVitY'gains." But;

It is'no joke at all when I tell you'that unless we
the school house and the plant ‘unless we accept this need

1et alone its new ones.

Parallel with this, we need new and better yardsticksﬁ_'

Living Adjustment But we need to use_as the primeAyardstick
how well.our:settlements_help the organizations, how well

182
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‘these settlements help the organizations get their jobs doneb
;more effectively and more efficrently Ifjwe'use;our second_
;;yandﬁttck:ﬂwhatzthe other fellow has got:'letlS'move-our"

;’efforts to a leper colony where th1s is where this applies

Indeed we truly lack standards 1n our field T

will never forget I wWas invited ‘to speak to a: proup at
fVancouver last Spring, ‘the Inteérnational Personnel Management

.Assoeiatmon'which as. many:of"you*know is a’coalition of two

public personnel groups that'went broke and then went

togemher At the end of the talk some lady got up. kindly and

here in the.hoonmes i well, she didn t say, 'in the boonles,

'bumzat'leasm'{ didn't recognize the town, and she said, "You '
iknow,rixwant'to ask -you a questionq We. have sikteen percent
:absenteetrmme-outﬂthere ~sickness and absenteeism rate; ‘is

:that goodforﬂbad9 Well I thought for a ‘moment and I thought

again and somebody thought I had swallowed my teeth or some-

'thlng and T finally said "My gosh 1 have to be honest I

had ‘to say, "Hell I -don"t know, I haven t got any idea.’

Since that day I have hardly slept ‘We' really

'haven t developed standards as we do in other professional

' fields I mhink that day is coming

. Q?‘

T have'on1y~got a.ﬂewemore Iuamfnot going'to try

'to bore you .ito death -—- T am cognlzant of the tlme We have |-

125 yet to. feel the full turbulence of ‘the new Job rights  The
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aged, 'the”minority. women, and so forth”-preséntly these are_f |

_ too rapidly pushlng collective bargaining to the- back burner

'31 way too much so We, the public I think need to hammer awayl

4' at some of the bureaucratic meatheads in Washington and tell
':j them that there are real live problems in the world there
-:6jlare real problems out there other than which agency is g01ng.tofh:

?et the biggest budget While- they thlnk bureaucratic

T8 machismo is the name of the game they are wrong |

9 .l n Their track record 1s most unimpre351ve They.could
hjdj 1earn much in the way of conflict prevention and - settlement

N from our four decades of success in collectlve bargaininw

1? S - In the short run, if we are going to talk about

13| the climate of collective bargaining realistically, our -

“l4- overwhelming problem is to get production costs back into

15" line to get production costs back into line both in tne

._15. public and private sectors. We must devise: 1ncent1ve and

'.47 payoffs and ‘premiums for those who accompllsh this We must :>
'18llpoint collective bargaining squarely towards this. Even'as |
i9» in the long run we must help in the problem of capital

20 accumulation

21 '_y _.." ; To all ofvthis -with all of the‘problemS-and"A

, 2é everything we have, don t. overlook our practically national
.ng commitment, and certainly ‘the” self-commitment the younger |

E 24‘ generation feels ‘to graft onto our work places a new

25 dimension that is called quality of life 1n the ‘work place o
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'uft,ig-iLI_deﬁfmedi&t:the=presentj ilwilI.bE'theffirst'to

'ﬂaﬁmit;,butzﬁfeaﬁnotﬂ-f-aﬁd I.emphaSizeﬁ"I‘cannotﬁ*—-fover-

femphaeizeftheqimpact‘that,thatﬁis’gdiﬁgztoghaVe on past

- traditional: institutions: and. that: it is having now.
: ~ As’ the: job market improves you are going to feel

'?moxe*andfmGEEFth£=weightrof‘this collective bargaining and

Iet's be: prepared to handle: th"-i‘s-r

With. all of these changes and challenpes about us,

'}I would Iike: to: touch very brlefly on the impact of
el

_practltlonerS'and medlators Their>Job requlrementS'wiIl-'
?become exceedingiy“moreidlffxcult: épeciaIized and will .
|tre§u1re most: of us* to go back tor school more often. -Wé
'aren.t oing to~have room for the old- fashioned medlatots
éIt must'have»been up in Chicago where they had thlS one: Th1s
1guy was: 8o dumb you: know ‘that he. took his glrl frlend to a

Tbrewery_tnrshercpuid get a Pabst test.

(Laughter)

Bht; ih:anyfeuent, a heavy pereentege'arefgoing'to

.ha§e=th leafu'st@tistics: 'EEO’£s1geinghto make beiieveIS'out
'of you, belleve me:, because in bargalnln you . are going to -

be«talklng about reliabillty and valldlty of statistics. - And

S you are: g01ng to: have to learn detalled personnel technlques

-because we. are- going to argue about 1t much more than we have'

o the past Thereﬂls‘a'lot'1ess;room=for‘b1ufflng and in

some: cases, nNo: bluffing at all

185
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I regret to tell . a group as. pratmatlcally orlented
as tnls that you are going to. have to learn theories and
when somebody-says, "Is this an equity theory or expectancy
theory?";you are going to have to cock up your ears and'knew
what the_hell_they are talking4abont, just.as-whenAthey say,'-
"construCt,_cgntent;"predictlve validation," theserare'thinES"
that mean one hell of a lot to-collective.bafgaining. |

Now;;lf_thislis-true, it-bééomes incteaslngly
6bvious-that no‘dne mediator can know all of_tnis:and,
60nsequently; it means that we are going to have to develop
more.speeialist mediators; not just the_Specialist;by indnstry
as_today,?edal, longshorenen, and so fotth, but'sneeialty in

terms of personnel techniques; we ‘are going to have job -

:evaluatibn-medlators and testing mediators and rating scale

16
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mediators; and so forth.

f,l'Indeed; it can'safety be said that for noW'and forv 1.

the'foreseeable future, as far as we can. sée the best

training for medlators and the best retralnlng for med1ators

is g01ng to.be in personnel management . I w1ll also freely

'predict a lesser role for lawyers unless they also become .

-famlllar with specialized knowledges of the personnel'

profeSSion. Cases and procedures and past praétices are

:bexng deflated in the role of values, and these. absolutely,__;

of course, do not meet our current ETOC and s1m11ar related
standards.

186




10
| .
1?
13

14

16

7

18

20
21

2

2

25

15

.23"

Indeed w1th EEO.collective bargalnlng has had av
sock in the whlskers which is. going to cause us to turn |
around almost.180 degrees or else it w111 go to 1ts-knees.
Our prbblems will truly he'more-than’collective'bargainiﬁg'
can'handle; |

- So iflpreventivefmediation 1s ‘'going to continue,'Ifﬁ’:f

think it is going to have to expand into other areas'that are |-

‘closely contlguous ‘related to, and heavily affect cellectiveriff h

bargalning I thxnk we are going to have,to-upgrade-our o

fmediators and, to put- 1t very bluntly, the way we do it mow

is probably the wrong way.

'So on this cheery note let me bring ny remarksstq'r

a conclusion. It is now too late for me to remember the .old.

slogan: "It is a.far better thing to act the fool and keeéj-
your mouth'shut than to open it anq remoye-all doubt." 1Bﬁt,
neverthelessf fsr my final words I yould like tq_say_ye.must" :
'again returh toithe hasics, to what are the objectlyes“oft

collective bargainihg. Here I wouldiemphasiZe'everything

'-]9. within.my power the objectives of collective'bargainihg are
hot industrial peace If you are looking for perfect peace,<':"'
'go to the graveyard ‘you can find a lot- of flne examples

That is not what we are talking about, 1f we thlnk that is _};f.;l

what we are talklng.about we are way out of whack.

No, the obJectlve is solutlon to the basic problemsf}i?

; of employment at the plant level So I call for,a,new look_lh;i”A
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collective bargaining and in mediation, a mission dedicated

not just to settlement, but}go solution. A mission dedicatedfl?
not just_fo settlement, but to solution.' | |
This is going to require a Vast_increaéé-in reseéfch,
;raining;-resources at the professional léVei. Wé are alréédy
wpefully.short of sEilled mediators and arbitrators. I am  
glad Irdon't‘have to provide anest home for-a1l of us Var-
LabqrzBéard tYpes that are about feady to leave the gamé,'
believe:me We must at least double the’ quantlty and at 1east

double the quallty of our medlators and that calls for two

,tlmes two; a fourfold increase in our reSources.

" While this is true, it will réquire suﬁstantial
resources, financial and otherwise, the ﬁotential retufn‘and
payoff is fantastic. In my opinion, this would be the best
singlé'bargain Americén can buy taqday, far better ﬁhaﬁ having
bqatlogd after boatload'of economisté ub there contrédictiﬁgt 
each other's proposed solutions.

Converéély, if we are penny wise and pbund foolish,
the changing epvironment for bargaininé-will indeed be more
than an&one can handle. The resulting. problems and failures
and- crises w111 get deeper and worse, confllct and even |

violence can be expected. Our economic solution processes

'will suffer Badly; So we must act now, I feel,'%ith dispatch,

with courage and with discipline.

For those who prefer to continue with collective

188




bérgaining énd mediation as usual, if you would like to know
"what I think of the results of this approach, may .I remind
yoﬁlbf Heneman's Law: "Fertilizér has more than one name."

: Thank .you.

i _ (Applausé)

. 189
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'MR. FRASER: Thank you very much for your kind

-introduction Jim

Director Usery, it is a real pleasure for me to be

| with the members of FMCS and talk about this oftentimes

frustrating business of collective bargaining And while it

is-oftentimes frustrating, .you 'know that_it is oftentimes

_ stimulating and many times exciting In fact, sometimeslit:"
~is too exciting and we would like some relief from the

-excitement.,_3

Young'people in our union come up to me and they

3say, "Well how do you 1earn this process of bargaining?"' |

We were talking about it outside - and I really don t know if_“:'
you can teach anyone adequately ' There are no books that
I know of that you can read and after you have finished that

book or a series of books be what we. would consider in this 73

room a good bargainer. Some people have the feel for it and

_some don‘t S

I te11 the young people there are certain essential

"ingredients that go into a person who we - would 1 think

jointly agree is a good bargainer They have to always main-"

{ tain their flexibility and never say, "Never " .And you :

have'to have - what probably 1s more important than anything
an acute sense of timing Then as we all know, .you go
absolutely berserk 1if you don t maintain your ‘sense of" humor

1 ‘think all of us really missed the: boat when we
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”don "t chronicle all.of the grest stories thst come out of
negotiations we set the auto pattern at Chrysler in '73,

| and I have told a couple of you this story, and you know, it

got tense ‘and- sfter six weeks you begin to repeat’ youreelf

'and you know what the. situation is. Sooner or later every

_‘bargainerbul don t.care-who-they are, 'sooner'or'later'you

are going to stick your foot in your mouth. Thstis reelly>

not truthful the trick in bargaining is to extract one's

~ foot from.one suuwn mouth with.a;certain degree of class and

grace.,
(Laughter)

In this situation the chairman of our committee - .

. our committees are elected from the various local unions
-around the country -- a fellow by the name of Neal Brook

-the got overextended this day and the company guys pounced on

him and instead of letting him find a. graceful way out, they

(Laughter)

And they had poor Neal trapped And I-stopped them

and ssid "This reminds me of the story I heard of the fellow,'
| he 8 about five foot four weighs about 130 pounds, and he |
;ia in o' Hare Airport snd he is havinp a drink A greet, big

glant of a man ‘comes fm, six foot six, 250 pounds, and they

stsrt chatting as people will do in the airport
313
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"The little fellow said 'I am just changiug

planes I just came in from New York; I am going out to

California.’ The big guy said, 'Well, I am.just coming in

from Green Bay;i The . little guy said, 'Oh- Green Bay. I know
Green Bay well There are only two kinds of people from

Green Bay, professional football players and prostitutes

That big guy got. up and looked down at that little guy and
seid,"I want you to know that my wife was born and reared in

. G:een Bay.- The little guy gulped and he looked up at the

guy and.he'said, ’What position does she_play?'“
' (Laughter) |

" Well, in 1976,-yoe‘are going to be put to the test

 and we are all'going,tq be put to the test to think of some

of the great problems we have before us. In addition to

autbs;tof course, you have got the~rﬁbbet'workers, you have

-_got the teamster negotiatioms, national negotiations, and my

observétion,abbut,those two negotiations -- and I leave it

to those unions as they have an added problem that we don't

have and that is the rubbex workers union survived this past

.three years,ﬁithout a cost of living clause at all, and the

teamster's union under the national agfeement they survived

-for three years with, I believe it was eleven and eleven the

second and third year, caps on the cost: of living, twenty-twov'
cents in total. o
" ‘Let me tell you something about our process and how
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fne arrive at what our collective bargaining priorities are
~ going to be. First off, the local unions adopt resolutions:

i and then they are channeled through like in GM,'Ford and

Chrysler we have what we call sub-councils. The assembly

plants have a snb-council, stamping plants, machining plants

' skilled tradesmen and, at Chrysler the office workers, so

| that you get people of like occupations together and they

do two things, they elect their person to be on the national
negotiating-committee and Chrysler s international negotiating
committee. It is one agreement between the United States |
and Csnada o |
Then we “have. special conferences ' We have a TOP

conference for the office"workers ‘and engineers. In January

we will hsve a production wnrkers council. This is

something new in the UAW. Then we will have a skilled trades _

conference in February and finally, on March l7 18 and l9

"3,000 delegates elected by their constituents throughout the

United States and Canada will come together in convention and
at that point will formulate our collective bargaining
mmmMs.' H ” |

Now, all of you know hon'risky'it'is_to try-to:

predict uhat those demands might'be but let me'express

conjecture Anywsy I don't have to tell you ‘about the

yrecession that has taken place in our country In the auto -

industry, when' there is a recession in the nation we hnve a
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;3ﬁ;§ression in the auto industry. ' The old cliche, "If

tﬁe ﬁatibhal econonj has a cold, the automobile industry gets |

' pneumon1a." : B

So I thtnk‘whaﬁ yoﬁfare'going to see froﬁ the

~auto workefs is this névér-ending quest df workers for |
se@ufity._ You know, allot of workers in our'iﬁdustry, thej.
are goiﬂg through layoffe for exfénded periodé for. the first!

81 time in their lives,' They sort of thought tﬁey,had securitz

9 in the;aﬁto iﬂ&usﬁry. And {if you look back in fhe history of' 

10 ;hévlabor movement, ﬁhé thrust towards a éhorter work-w;ek

11{| has come not from a desire for more leisure time,-bu; for a

121l desire in ﬁhe_eyes of the wdrker,fat least, for mpré security.

13 As-ydﬁ reduce the work.week; obviously you need moré‘Wbrkeré

i4]|| to produce the same amoun;'of material, and that givesla_

15| cushion to those werking and, obﬁiéusly,:opens up job

16]| opportunities for those laid off. .

1 - So I think you .are gqing,to'sée'and hear a loilfrém

18|/ the auto workers abaut shorter.wéfk time. (Now, is this

going to embark us upon a road of confrontation with the

t 20

employers?"You know and I know, gnd this“i§ t:ue'in.oﬁber
industries other than auto, but pargicglarly truélin;auco,

0 if you can avoid fights over what they éonsider majﬁrﬁl -

03 pfiﬁcipies_dr idqoldgical struggles, then you have gbt:a good |

chance of avoiding_a strike. Shorter work timeh.aftgr all,

there is nothing new about it. 1 don't know what form it

Ay . . . .,,- P . ) . 316
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might take, longer vacations, more paid absences, lost days,

than we have in our industry. More holidays; a variety of

'ways to do 1it.

It seems to me that we should not get into an

ideological trap that“because we are trying to advance what is | -

rreally an old idea, and I think you ean avoid that pitfall

of having a principle struggle with the company as long as"'.
you arrange the shorter work week -1 they can utilize their_
facilities because the tremendous cost of capital expansion
these days argues that you should utilize the facilities and
the productive cepacity you have rather than expanding,
because‘yon are working Ehort work time,-and I think we cen_
do this. |
| The 6ther-rether obvieus.one is our SﬁB program.

I can remember when we left the bargaining table in 1973 in
Chrysler, we felt so securelin7the'knowledge that the
Chrysler SUB fund was-weiiqunded and i.cen_recelllwe had a
nine-dey strike in 1973, and we made up our minds-going into .
that strike to do everything we can to contain that strike
and drive it to.a conclusion in a short period ef.time.
because if we didn't do that, drifted drifted weeks into

months, and we were successful Well after the strike
started we were arguing for Chrysler to contribute more into
the SUB fund. They argued that we didn t need it and, frankly g

they convinced ug. And we would have agreed with them except
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nfbf one little detail; the GM fund was not in a sound position

and we know sdmething about pattern bérgaining, and if we

.had walked eway from the table in Chrysler without an improve-

ment in the fund, they could have never got -- they needed

improvement in the GM, so we stood in there and hung in

‘there until we got the improv!ment thank. God and it passed

throughout the industry

Since January of 1974, the GM SUB fund has paid upA :
$456 million £o Iaid-off_people and tﬁeir'faﬁilies, and that
fund wentlygnkrupt-iﬁ May. -It is now backlto the stage where
we can pay benefits for a little while. Chrysler, a year ago
today, we ﬁad $80 million; and in terms of security, we had
more éecprity thaﬁ the $450 million répresented in General
Motors. _ | |

Now, in Chryslef we could have survived a fifteen
per-ceht layoff,a twenty per cent layoff, a twenty-five per
cent'lgyoff, but the fﬁnd simply EOuldﬂ;t stand what happened
to us and that was starting in November '74,. and any given

week right through April we had more than fifty.per'gént of

the work fbrce laid off, and the average SUB benefits the

worker got on top of unemployment compensation was $89 00

2 || & week. So someone can say, ''Well, why didn't you prepare

for 1t?" I don't have to convince this group you know we

‘ran all sorts of tables. .We.knew what the fund would stand

and if we had put in thirty or forty cents an hour for a -
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lbng period of years, we would have had a fund that could

have withstood this catastrophe that we had, but why should
we put a vast awount of money in a fund that are never

'going to use? Ihat was the rationale. So we just kept

over the years -- we increased the contributions-fraﬁ five

o

to six, seven, eight, nine, and finally ten centé, and now

it is twelve cents. But obviously in 1976, we have to take

a fresh look at that4and try to strengtheﬁ the SUB fund.
-Alsé, wé~have to restructure-the fund BécauSe.as
they are now constructed ané as has happened in General
Mbttrs and Cﬁrysler, the layoffs that todk place, the
younger'wotkers_got the $450 million in GM, by and large, and A
the SBO million in Chrysler. And now you ﬁave a lafoff of
older workers, there is nothing 1eft'in_the fund frbm'which
to draw benefité by the older workers. So as a conéequence,
it is very difficult to explain; We have tolfestructure the
SUB-fund so that there is always money in the fund to pay
the older workers. | |
Now, I don't have to tell.this.group ﬁow important
the SUB fund 13, not only to the workers, but to the community
in which they live because 1f the workers during times of
layoff are getting ninety-five per cent of their pay, less.
§7. 50 a week, it seems to me that that represénts security
for the workers, ‘and I would suggest to you that the auto
workers are not raising as much hell as they might ordinarily
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be expected to do during this time of depression, because
'itldoes for th~ stability of the community.whete workers who

by gnd large, and then you don't Have the snowballing effeét

" of the unemployed workers' purchasing power drying up and

 commetciai establishments, they feel the fu11 impact of the

,during the kind of depression that we had, the frailties and

we sugtained their income in large measure. Jus; think what.

are laid off a:é able to sustain their purchaéing power,

then the owner of the cornmer grocery and all of the other

recession. So ;his is a very, very important issue with us.
One other éréa-I ;unt to touch upon, gnd that is

ah oi& woman that is very familiar to all of us, and that is
'seniority:” You know, in the days of frosperity and vefy
littlé layoff -- and 1 can say thié about Chfysler #ﬁd it is
true in General.beors and Ford,_by and large -- we héve-
paid. very little attention to seniority.abqut.the last three
rounds of negotiations. We knew ﬁhgre were weaknesges the;e,

but we had relatively full employment most of the time. Well,

weaknesses of the seniority systeﬁ surfacéd and I think we
are prbbabiy going to have to do more aﬁout strengthehing
the-séniority syétem in tﬁis round of negotiations than we
have in:a great number of years. |

| You are also going to be 1nvoivéd'becausa ybu kn0w 
there are some pitfallé in Qeniority based upon the development
1? ﬁhe]&é. ' For example, departmental seniority, which almost
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L i;hérently servesvin some systems to discriminate against
~minorities, has to go. And you are going to have to look at

& differeﬁt.tyne of seniority. You have this complicatéd

.quastioﬁ of howfyou.have an affirmative action program'on'
the one hand and not}impinge upon an individual's contract
fights.én.the other. |
| Then you.ﬁave thé problem that I don't think ié

Bolubie at the bargainiﬁg-table, and I dénftlknaw whatlterm .
you,usé, but ﬁe call it "phantom sgnidrityﬁ or “artificial
gehiority.ﬁ We have had several suits against us -- let me
give you the most current case that we have..

In the oM ﬁlant in Fremont,_Califdrnia, in 1975,

or;pefhapé even Deéember of '74, laid off the total.éecond

.shift.. The second shift was preponderéntly made up of women ,

because they just started hiring women in the Califormia GM

plant in 1968. So a woman brought a class-action suit and

they went into court with this kind of argument; "Thét we
ahould'havé:greatér than 1968 seniority because we épplied'
for a job in this plant in 1960, '61, '2, '3, and '4, all
the_years-béfore 1968, ahd;Becanée deneral Motors Co:pora;ioﬁ :
was discriminating; we weren't hired. 'Therefofe;-l shéuld be
given phaptom.seniority from the date that I made application."

o ‘Now,ughat concept has been1uphe1d-in various .courts
throughout the country and,'as thefnétroit“people_knbw, i;'}.
went one stép fu;tﬁer ;n tﬁe Detroit case, Deﬁroit-Edison
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-ﬁddsé' The workers went into federal court, made the sw..

- you made application and we discriminated against blacks in

argument as the woman in California " and then they were

'federal judge gave that consideratiop and ruled in behalf of

making the claim -- and the.company was disposed to make a

séttlemént - tﬁey said "Well, all right, if you can prove

th;s case” -- they were talking about working out a
settlement.fo: phantom seniorityf ;

'Then the individuals said-td the cdurt' “We
didn t apply because we knew it was futile to apply, because

we knew that Detroit-Edison wasn t hiring blacks " and the

those people even vwho didn't make apglication on the basis
that they knew it was futile to- try WEILﬁ 1t was subsequgntly
struck‘down by the Sixth Circuit. ‘; | .
@iﬁoﬁ, thg quektionlis: Are we going.tp deal with

;hisfih dégotiatidns? I don't know ény'waydtb deal with it.
Our Poéition is that mindritiés, Bidéké, ﬁbmén,'dhicaﬁoa, can.'
really make a prima facie case that these companies did, in
'fact, discriﬁina;e, and 1 dbn't think yéu ;én]argue about
that at ali.“.The onli-argumeﬁt we have in our mind is what
13 the remedy? | | | -

we said in the GM case out in California it ahould

be front pay. You have got to work out an arrangement to

compensate these people who clearly have been discriminated '

4

against, but you can't do it at the expense of the older._

K E o : 322 .
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:wﬁite maie. and_put'the whole Buxdgn on the institution that

discrminaeed The worker didn't discriminate, the
instituticn did Now, that is our posture

Kow the teamsters peOple - I think this is the

- name of the case -- ”Franks vs._Bowman" -- that goes right

Itd the hénrt of'the'phantom seniority,fénd that {s now before
the Supreme Court. And my feeling is Bill that this case
will not be solved at the collective bargaining table, but
will be solVed in the courts of the land |

My other suggestion 1s I think it is insoluble at
the bargaining table because 1 tell you, frankly, that 1f

I went hack with an agreement that in some way altered

_ people s peniority rights for any sort of system of_phantom

seninrity, 1t 1s a-futile gesture'anywa?, eveﬁ if'I'wanted
to do it -- which T don t beeause you could never get it
ratified. | o .

Well 1et 8 talk a little bit about the economic
climate in which we might find ourselves when we go to the
bargaining table and this is also risky But Tom Murphy,
Chairman of ‘thé Board of General Motors said that we Are
going to sell ten and a half million cars in this current

‘ model run. I think logic tells me that he is far off the .

mark, an- -the.w_ay 1 look at it logicgl_].y is’ that wbgt the

auto induqtfyﬂis'offering-'t0‘y6u and the’rést”of the American !

cpmmunityl#é.thgﬁsdme cnr,'labeled"1976-mode1,"as'they gave
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-?y¢u in 1975, with one imbortant distinction;'they are going
f'to.giﬁe'you the right and the_privilege~to pay two hundred

'fifty or three bundred dollars more for the same model. .

I can't see thé'people'bteaking down dealérs' doors to seize

~ that opportunity, although I hope they do

o The only thing new is finally the American industry,
automobile industry, is coming to grips with this problem

of 1mports 1 don-t ‘want to go into a long dissertation

“about the“imports. but the basic ﬁeaknesg has been our’ own
- fault. We know we have got'to design tﬁe.cars and we have

,the'tolént-and genius, know-how, to ﬁeet3the leksﬁagen"

and the Toyota and the Datsun head to head - GM is’finally

:doing 1t with the Chevette and yoa just watch ‘that car g0,

| ?hoy will be.able to sell-every car they-build.. Ford will

héve.ooe on stream, and.dhrypler, as usual, late, but
nevertheless, they will come érouod in about two years from
now_-%-tooause it does take time:-f withta smélllcar,'And it
will be a foﬁr-oylinder transzxial engine,.aod you will get
about forty miles to the gallon of gas.

| Well, I think that - the prosPects of the industry

that eveiybodyttalks iyou know, about a.V;shaped'recessioﬁb;

that we have always had in this country where the economy

Jgoes down very sharply and up ‘very sharply, and what we are

’e;perienclng now_is.vhat thg economistS"call-an L—shaped
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| recession,-where‘it'gOes down sharply and bumps along at -
;.a much lower level. I'm afraid that is,what'We are experienc-

ing and I hope'e that Murphy is right and I am wrong.

The ot er thing that is happening in the auto

: industry. the auko industry, as it has been. described the

car itself is really a postponable purchase You can t-

_postpone the purchase of food and shelter and clothing, but

. you can- postpone the purchase of an 'automobile ‘And Ralph

Nader notwithstanding, the. American automobile worker and '

-the industry is producingﬂthe best car in terms of longevity

and durability that has ever been built in the history of the

industry Now your door handles may fall off or a few

little things like that but in terms of being able- to run -

ithat instrument you can run it for a much longer time that
‘you ever-could and this is showing,up. _In 1974, we scrapped '
in this country 4,900,000 cars. That is 5.7 per cent of all

of the cars on the road

Then you look at the previous five years prior to
'74 and you find out that we scrapped seven per cent., Well,

the difference between 5.7 ‘and seuen .when you are talking

‘about 107 000,000 passenger cars on the road, is 1 400,000 - -

cars, l 400 OOO fewer cars got scrapped in '74 than the
average of the previous five years.p

| - Well I think that the automobile industry is
being much more rational than they were last year. .You,might;
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heve seen this morning's paper where they talk about the

October aeles being so far ahead of - last ‘yeer'e"eeles.

'You.know;'this is a-propaganda in'the5indu9try,“end I wish

they really wbuldn t do it because what they are comparing
is they are comparing October of. 75 as against a disastrous
0ctober~1974. A better way of looking at it is look at the

November'productiOn schedules and in November ;production.

- schedules in the auto industry is the lowest production

schedules since 1958, seventeen years -So-we are not out
of the woods yet and I hope we can make a recovery My
feeling is that we cannot make as strong a recovery as we
would like to_in.the auto industry until- first the netionali
econonyiheS'an upsurge. _l ‘ B li
I hope that the Americsn people don't forget}and'
don 't leave behind those people who are still out’ there |
unemployed you know;, 8.3 per cent of our work force not |

counting the people that have just given up. In the auto

industry,. about 60,000 workers whb‘wereiworking7this time

‘last year,rare no longer working in the auto industry, and

we can't forget them and leave-then behind' 'When'we come

out of each receasion we ‘leave a larger and larger percentage

-of the indefinitely unemployed ~and I would hope that we

would avoid that this time

Well 1 see yesterday you had some discussion

about the unit labor costs and we are" goinp to hear: this at
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7the:bargatning,table; - The American management'is-going to
.”talk'about:the.imports -- they always do -- and that is

'their-rightr.to;raise the question.

" The one other“observation I_wonld like to make,

and.l"getnthis-feeling:all the time and I wonder if'you do'

" too,’ ‘and that is more and more we are losing control of our'
| destiny because of external forces Look at our cost of |
..living provision in the auto industry  Since we signed the.
'agreement=two;years ago, that cost. of 11§1ng has yielded
95 cents an hour; seven cents we siphoned to pay for the

«increase on fringe benefits negotiated in 1973; 88 cents

pennies, that purchasing power it doesn t increase We,

would_be-better-off without it with a stable cost of living{

"but there you know what happens at. the bargaining table

'certainly has an impact to a degree depending upon. the

bargaining:sitnation1 but.generally this.is.the control in
the national_economy. It is cauaed'by”our Department of .
Agricnlture'S'sale- orrthrough the speculators with-the'

Soviet Union on grain and we really don' t have. charge of

our. destiny

Blue Cross-Blue Shield in the State of Michigan

the family plan ~- this is in Chrysler now -- costs $98.28

‘a month That is 58 cents an hour §1, 179. 36 a year. Now,

-I can predict for you those that are close to the auto
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i'induetty, what is going to happen is they are going to come

in and say, "We wsnt the workers to pay for half of that
premium. It's overwhelming,.and we are’ going tolfight :
them off.' Then'they will have a back-up pOSition;vand that.'.
back-up position will be: "Well, okay, we nill pay the
premiums tbat now exist during the.life'of'the agreement,

but the employees have to pay the excess." We have got to

_have strength to fight that off but after all, what have

you-secomplished It is something beyond Chrysler s control,
something beyond our control

1 think a lot of times Bill1,. there is greater
burdens placed an the employees in the United States than
any-other country in the world. Every other free nation
has national health security;-pensions. Practically every
nation depends upon government, not defunct SUB. I challenge .
yon to-point out one SUB plan in ‘the world other than the
United States and Canada, and Canada was a spin-off

That is the simple ABC's of collective bargaining,

Ve keep telling our fellows because to us that is the only

7solution. You really don’t have control of your own destiny

at the bargaining table, and we must become not less active.

_but more active in the political arena because it is in the

legislatnre that you-find solutions to these problems,_and-

'not at the bargaining table.

Some of us had association with the Democratic
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"Péfty‘aﬁd-in:1972; when the conven;ion ﬁominated McGovern
| andﬁthenfweéhad.thé'eampaign results;of_:he élecf&on. the.

guys said, "Howv the hell did;weLget.iﬁto this mesé?"

I said, "We got in this mess because the Democrats hominatéd:
McGoverﬁ,_and-you know that is not the way we endorsed all
overfthis.countty."" We had five thousand local union

leaders participate in the secret ballb:'élection after a

meeting and discussion, and we had on the ballot: "Are you

- for McGovern, Wallace or Nixon, or no endorsement at all?"
10:|| '

MthVern, out of fi§§ thoﬁsand he-got‘eighty~three per cent;
Nixoﬁ:gct'soﬁe, andiébout twelve=perfcent.were éaying, "No
endorsement at all.” | |

- “ru.any'evént;.the international took'thisjﬁlame

and responsibility and I said to the local unions:

"COnfuciﬁsfsaya:that victory has a thousand-fathérs.and‘

dﬁfeatziS'én.orphaﬁ."_ The: international ié_fhe orphan,

-=When'1'think?bhck#to that;éampaign, the McGovern
caﬁphign wa§ not exactly # howling success; in fact, if was
a defdaﬁhed“diSQSCer. - But the people iﬁ.ﬁichigan_know,that
thid'igVﬁﬁ.abéoiutély'trde sﬁbfy, which T will tell to you.

ThézFri&ay before theAelectioﬁ, McGoﬁern}was in

Battle Cféék; Michigﬁn,'and; you know,.he=.was hoarse, he
had a-cold;.and'i£~was-wet arid damp, and by thié'time I

Susﬁéctédﬁhe_knew he wasn't going to. be President of the.

’Upited'States;" Soaa=bthkid comes up to the Sénaﬁor and
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said, "Nert Tuesday, election day, we are going to make you

sorry you ever left the State " McCovern said;'“Come here,

young mmn." and ‘whispered to the kid, "Kiss my ass."

we11 because he was. hoarse the reporters heard

- it, so Mchvern went back to hiS'room.. He had a meeting

that night and avery day you have a press conference and -

the,national press is there,-and McGovern sends a wonder man

in,'Frank-Hankowicz ‘and he knows the question is going to

come up, and finally it comes up after. a series of questions.

A newspauar man aaid "Mr Mankowicz how do you explain

your candidate for President whispering in that young man's.

ear, 'Kiss my ass'"? Mankowicz said, "Well, I'll tell you

_George McGovern is a loyal Democrat what do you want him

to say, 'Kiss my elephant'"?

(Laughter)

Let me suggest one other thing you and we might
have: to grapple with possibly, and that is that T think a
1ot-of people in the trade union mOVement are going to say

that in this'decade and in the decades-ahead changes come

.80 often and the changes are so profound is it wise any

longer to go to a three-year agreement and be 1ocked in for

that length of time? Now in this connection -—- and

robv1ously, I speak only for”the UAWJ--Ait has been our
“history -- I think we have to look for new ideas, new ideas

'in the sense that the concept is not’new; new ideas to the
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'ekéentztt_is;new in the mass-production industry and maybe

we couldﬁdﬁst off -and think about yrofit-sharing,;because,_

3'.you know, the-processethat we:are'engaging'infnow ig

4 absoluteiy.ihsane. |

> .ﬁere'we are eitting at'the bargaiﬁihg table, the:
b cembany:and the:union,:and'yoe-fellows are in the periﬁhery;
7 qnd we try io anticiéefe what will happen wiﬁhin.the next

three decadeS-ahd we:try to anticiﬁate wvhat the economie
' ? condition;ts_going to be like,eand you'knovtit'is‘really
10:'notla'verj.good'process; nof.a'ﬁery.logiéai'p:ocees. In a
il, recession snd in the .dep.'t_t.ls of recession, and I think we
12 really-settied last time beeeuse.we made a fecovery.to a
13 degree'in'y59'and 60, becauee we were trying to anticipate
i4 yeer thinking. a decision on what was haﬁpening at thaﬁ
iﬁ moment because you couldn t ptoject in the future. |
nﬂ L In 1973 I would suspect the auto industry would
17. fikertolget thet settlement back beeaﬁee theyfdidn't predict
18i the atmbsphere of'1974-'75. As Waitef Reutherrsaie, "What
nf ‘we ought to do is make the piewaﬁd pﬁ;1it iﬁ the eyen before
-éo;-you‘decide how you are going_'to”divide'it. 1We'di§ideAthe
21.-pie before we-even keow the.size.ef the pie.ﬁe i say this
and raise this as a foasibility . | |

The other comment 1 wish to make is the complexities
 oF bargaining today, and you know and I know in our union --

I!don t know_if it happens in others -- but the older
. S A o -
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-ﬂéeneretiun, the guys of my generation, find it harder and

fharder,to tell the.younger generation "Well, hell, it is

eaey'today; you rhould have Been_there.when 1.was'atarting

out, it ﬁle-really tough." That's nonsense.. It's nonsenSe'

in that'it,wnsitough nhysicelly,'but I didn't learn about

.penéions, 1 ﬁidnft learn about SUB, there ﬁnsn't any.

1 didn't hnve.to leern about holidaye because there weren't

any. It was a relatively simple life | The'contracts in

the . old days were four pages long snd now the Chrysler ‘
-agreement including ‘the pensions and all, the SUB, is 638

lpagea long.

And in the other complexities that you have to
face as well as we -- we do initially -~ but it is the
fact the constituents of the unions are much diFferent the
young people are different today. They:are not as material-
ietic as nere'their fathers -- and 1 suggeet>to you that in |
the.long run it;s not a bad tning;.buf they are different.

-UAW, and-allot_of.people'in this_roon remember it
was true 1# all unions, I'n sufe.,thatfif you could frame an
issue so'tne union'nes one side and the compen§ was the

other the fellow emotionally reacted in faVor of the union. |

uThat 8- not true today, and they are asking intelligent

questiona'.and that doesn't disturb me, because if you—have

_ intelligence as well as emotion you have a lot more loyal

person. So it doesn t bother me, but it does pose some
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'hproblemsjat ratification meetings. One of .the things that

. really -- you go to a ratification,meeting:and you can't

.2tell'them uord:for'uord'what'is'in the:contract, it would

'teke too“long,;and the members, 'they'wouldn't understand'

pensions et cetera. I know the essentials and it inhibited

me. But, in any event they distrust what you are telling

them. You know you are telling_them'the absolute truth in
facts and 1 suppbse that 1is the mood of soeiety A lot'of

our people say, "Hbll the young guys are trying to move

up too fast and take over," and I have thought about that and

(¢ thought "Where the hell was I when I was twenty ~-five

years old?" 1 wag running for president of my local union

" and we were running on ' a youth movement. The theme of it

was "Turn out the old fogies " and now that I have got a
few‘years on me, fogies are all of thirty-eight or forty .
years‘old; and the guy says to me;""Youlgot.elected
presidentiwhen'you were twenty-five."

| In_thosetdays;,unlesshyou had-a'orisis,'the
‘attendenoe was fallinpAoff and we had small meetings and

someOne said ""Doug, we have got to do something about these

_small membership meetings Why don‘t_We serve beer at the
membership meetings?" So I was naive and impresionable‘and'
| we started serving beer and ‘we no longer had small membership

Ameetings we had small drunken membership meetings

(Laughter)
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Well this is a service of real professionals.

' we have oux tasks cut out’ for us in 1976, ‘and vhen we have '

'finished up in D\troit a lot of your work will just be

beginning I am not- going to try to tell you how to conduct

your affairs. As I said, you are professionals Anyway,"

prior discussions I think would be a very worthwhile thing

this year: I think youlshould be thinking'through‘solutions

ﬂand'alternatives'to this whole question ofjworkerS' security,

' how we.can give the workers security, because I think the E

most frustrating thing is a worker who is ready and willing

.and can't. find employment 1t is such a feeling of

are close to us that really understand

A lot of people in high places don t understand

- it. Don t be afraid to . suggest to us new ideas and I think

“you will find that most of us, even-eompenies, are much more

receptivelto new ideas. Hell, in'1973; we,Came;out with a
health and_sefetyneommittee, we came7out'withha’fair
employment oractice committee} we eane'Othuith an aleohol

and drug abuse eommittee -« all of these;are'jointA

'eommitteesj-- to tackle thesehmost.difficultforoblems,.

'humanizing'or enriching theuuorker "On ‘an assembly line

operation it is to gove a worker a greater degree of satis-

faction and achievement and accomplishment. And since. 1973 --

and I think GM is ahead of Ford and Chrisler in conducting
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to find a way

ﬁ.expefihenté' and thet is what re'ehouldycontinue to do; try

I read this mo1n1ng that you had a visit from Mr.

meith from the Chamber of ! Commerce I d:dn t hear him

_”And maybe we should have been invited together you would
*have had something to mediate But he was making the point :
':about governmcnt intervention ‘and, if you look at most all:
all of tho things that he recited the government stepped in .

'because we . failed becauqe we didn t do the job itself

That is the way to keep government out of your

'affairs, is to handle it yourself With your help, I thinkﬂ

we can do that With all of the difficulties that we face,

we are going ‘to survive ‘76, with your help I know in. our

_iarea where we have a great concentration of membetship, with
. 'pthe good offices of Eddie O Brien e will find a way. It

may be difficult

Let me: close with one problem that Bi think we share{_

in fact not only we in this room but I think American'

'society generally, end that is the depth of cynicism of thie
nation; In all inatances pure cynicism 16 probably the vorst :
.thing that can happen in a democratic society When peOple.
'::lose faith in the integrity of that government democracy
‘is»in-troublee Your service is not as troubled as many
;institutions ' I think it is becausp Bill Usery, in addition'

:to his considerable talent and ability, has total and o
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xunqueStioned.integrity. Other institutions arenit.faring

" Lowell Harris conducted a poll'in Julynof this

year, éﬁd”they'measured the people's faith in institutions.

" He conducted'the same poll in 1966 andcattitudes of '75, and'

:he looked at the military establishment and fifty per. cent

of it had confidence, that has dropped to twenty three per

. cent.. We have had higher drops Organized labor relations

--from 41 to 29 per cent Supreme Court from 52 to 28 per cent’

Executivs Branch from 43 per cent to 13 per cent Legislative

_Branch from 42 to 12 per cent the business community from

55 per cent to 18 per cent and uhion. leaders -~ We never
were very high -= from 21 per cent to 14 per cent.' -The_onlyj
ones that finished worse than the-labor-leaders were the
big oil companies which isn t sayingzaﬁhell of a-lot

| Then the other measurement that concerns me even _:-

worse is that in the Congressional elections of 1974 --

"other democracies in this world don't understand us, they
won't believe this figure - only 38 per cent of the good

'citizens of thts country who are eligible to vote even.

bothered voting for the Congress of the United States; the |

'lowest since 1942 In 1942 millions of us were in the

armed services and couldn t vote anyway
| well it is easy to be cynical and I really
understand it T think to a degree Watergate_waa‘f'
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Tdéﬁnétécing,tblall-political-pafties;.to_ali'ins;itutidns,
" and I.kedp-telling the-young people thatfyou'éhould never

forgeé that in Watergate for every crooked vice presidént

you did have there are thousands upon thausands -~ that the
people don' t appreciate -- who are dedicated puhlic aervanta
with unimpeachable integrity

' Well the geniuses of our society say if people
want to change things, you can change thingS' . This county
of ours cnttainly has its failinga true to the revolution,

but on balance you knaw this country has been a good country

. Sometimes i; haszeven been a grea:gcountry,> And negrly
always it has been a generous country. ' One hundred
.;ninetyénine, twodhundréd years ago next year, young péoplé

"had a novél,dnd radical idea, and it was very simbly that

this was the revolution. Things are not sovereign, only the

péqpie are sovereipn; and if the people would exercise that

_sovereignty and try, we will have a rebirth snd faith in

~all institutions and tend to turn this country around and

improve évefything;

' Thank you.
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"WOMEN'S RIGHTS: A NEW HORIZON AT THE BARGAINING TABLE"
Address Before

" FEDERAL MEDIATION AND CONCILIATION SERVICE
.National Seminar

"New Orleans, Louisiana
*November 6, 1975

by Antonia Handler Chayéé

vKual empléyment oppoftupity issués'are su;facing
at the bargaining table. The composition of actual bargaining
gfoﬁps has broadened conéidefably to include women and minorities
ovef the last decéde.. The changing laﬁor force which it reflects,
occurs in most job categories,'moét industries‘and all levels of
reSpoﬁsibility.

I would suggest that the change.is due more to vigorous
enforcement of the comprehenéive anti~-discrimination laws
_tﬁat are, by now, viewed as uncompromising, than the result
.of a softening of stereofypes and perceétions.'

Typically; the EEO issues have ﬁét_ariéen in the con-
text of management-labor disputes. EEéC, thé Department of_
Justice ahd plaintiffs in class actiéné'have been responsible
for the enforcemen£ effort, over the'last decade. I would be
surprised, theréforef to find oﬁt from-you that EEO isssues
pléy alsignificant rdle yet in the range of proglems with
which?yqu deal in your'efforts to mediate and resolve disputes.

-_1Certain issues afe emerging in'cqntract negotiations
_and I will discuss several of them todéy. Others will occur

to you.as I review the legal framework, and I hope we will
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have an opportunity to discuss them as well. While I know

that I was asked to focus on women particularly,bit is important

- to . place those questions that particularly affect women in the
.broader-perspective.of law -and policy directed against discrimination,

_and in'employment..

Many of you are fam111ar w1th the broad reach of the

leglslatlve framework qovernlng employment dlscrlmlnatlon, now

nearly'unlversal. Coverage and admlnlstratlon dlffer, and the

'jurisdictional overlap among federal, state and local agencies

complicates the compliance effort.

”Alfurther-cOmplicating_factor has been the confllcting
messages that have emerged_from Washington, the courtSvand.local
compliance officersvon the issue of adequate compliance with
anti-bias legislation and-affirmative action regulationsr In the
last'two'years, such messages have.compounded.an'already difficult.
and complex area of the-law. Further, the economic downtnrn has
already both maghified the needs for a clear equal employment
pollcy, and made cons1stent adherence to it extremely dlfflcult
for companles and unions.

- ThlS confu51on has now recelved offlcal recocnltlon
from Secretary Dunlop ‘and the u.s. C1v1l nghts Commlss1on.
Both have proposed a form of admlnlstratlve consolldatlon._

Although the proposals d}ffer, we may. hope for some bureaucratlc

streamlining in the next year.
Until some consolidation occurs, it is important to

understand the major components that have formed the backbone

of federal regulatlon.

':(1) The most straightforward, and in some ways, the
most effective piece of legislation, has been the Equal Pay Act

of 1963,'which prohibits wage discrimination based on sex.. The
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Actinow coyershexecutive, administrative and brofessional-workers.
It has been extended most recently to smali_retail chains. It
relies.upon-the inveStigatory enperience of the Labor Department's
} Wage and Hour Division for enforcement.

| While the courts have had to deal with some difficult
fact 1ssues in defining what 1s "eoual work", w1th1n the meanlnq

- of the Act,_there is now a body of precedent. Furthermore, the Act

-.was'interpreted.by the-SupremehCourt in 1974';5 Corning Glass v.
Brennan. Its opinion made it clear that the'mork differentiation
put forth to justify pay 1nequalit1es must be scrutinized sharply
:by the courts in order to enforce the broad remedial policies of
the Act;
(2) The largest body of case law has come under Title .
VII of the c1v1l nghts Act as amended in 1972 covering employ-
ment discrlmination. The amendments extended federal jurisdiction -
and the enforcement powers of.EEOC Many of you know of the
enormous -dollar awards and settlements that have occurred
'under‘Title VII. .Both_AT&TAand the_steei settlements have
- exceeded 30 million‘dollarS'in back pay‘and:other wage adjust-
ements. ‘Furthermore,'the Supreme Courtﬂ-in its 1975 decision

of Albemarle Paper Co.,v Moody definitlvely stated that a

show1ng of bad faith or bad intent is not- requiied for a
back pay~awaro. Baclk pay is compensatory, not punitive, under
Title VII This does not mean that punitiye.damages may not
also be available to "discriminatees" (awkward judicial
- shorthand for workers who have suffered discrimination). That
: issue 1s before . the Supreme Court now. |
_Monetary compensation, though may be. a less comolicatcd

remedy .than-other kinds of relief oranted bv Courts in the exercise
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+ of their ecuity jurisdiction.- As I willvdiscuss later, other
judicial solutions pose the question of how equal_opportunity_
-can be fostered without displacing existing workers in a tight
labor marhet,l | N _ . - |

| (3) Executive Order 11246,vas'amendedibv 11375, asiyou
- kriow, abplies to government contractors and Subcontractors,
It not only outlaws discrimination, but requires affirmative
action to remedy the present'effects of both the individual
contractor's-andlsociety's past discriﬁination} .The reguire-
ments of the{Order have been spelled out in_an'increasingly‘
-brecise-and detailed series'of regulations'dehanding an exhaustive
'-analy51s of jOb claSSificatlon, recruiting and hiring practices.a
These elaborate requirements may have a far greater impact than
the potential sanctions of the Executive Order._ These sanctions{
though rarely invoked, are awesome: contract.suspension, withé
drawal and contractor disbarment.- | - -

Recently, in Commerc1al Envelope Manufacturing Co.

__A_Dunlgp (10 EPD P 10, 252) a District Court upheld a federal
‘agency determination without hearinq that a contractor was'
"nonresponsible" because of its failure to comply with
affirmative action regulations. Although such determination
is not tantamount to permanent debarment, the loss-of a contract.
can have_profound'e%onomic impact upon.a cohpanY}

The shadow of any of these possibilities makes casual’

" or partial-complianCe a dangerous course to pursue. Yet.cohpli;
“anice may:entail basic and expensive changes in the"mOdus,operandi
.of a companv. Required goal—setting_to correct."uhderutilieation“

" of Women.andkminorities,is frustrating because the-necessary 

data is not ordinarily available. Affected Class analyses and
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'~ justification is becoming extremely difficult. Furthermore, .

 there is a period of vulnerability to EEO charges when the affirmative ;

'action-plan is written. The regulations require a self-evaluation
" of the company s past shortcomings; 1dent1fy1nq problem areas, as
well as developing concrete steps to overcome them. A self—
evaluatien rigioroﬁs enough.to satisfy the compliance agency may
become a,litigation document- to be used by plaintiffs in Title
-VII actions. | |

(4) The Age Discrimlnatlon in Emplovment Act, protect-
ing olaet workers between 40 and 65, is now becoming a seriously:
enforcea_ingredient-in_the anti;discrimination mix. Its
. impact is being felt as industry and government find the need
to dimihish their work force and seek methods such.as'early
‘retirement to minimize‘lay-offs.. As New York's Mayor Beame
learned'abfuptly last year, forced early retiteﬁent contravenes
‘this potentially strong legal weapon against age discrimination..

(5) One of the most important developﬁents for you to o
watch is‘the role of the NLRB in enforcing-national antidis—
crimination policy. It is not surprising that the EEOC, whose
primary task is eliminating discriminatioﬁ,;holds unions to a
far higherllevel of responsibility inlrepresenting employees
against a.discriminatory employer than does.the NLRB in
artieulating,the statutory duty'of fair representation. But

the courts may be slow1§ providing the needed nudge. In NLRB

' v. Mansion House Center Managemént Corp., 473 F2d 471 (1973)
the Court of Appeals stated that the remedial machinery of the
NLRB is not available to a union that discriminates. Thus far,

the definltlon of discrimination is more narrowly drawn for

these purposes than for Title VII. See Vaca v. Sipes, 386 U.S. 171.

445

Y R A

e e



over fiﬁe, ﬁoﬁever,_fitle VII definitions are bound to have
their impactappoﬁ the NLRB as well as judicial interpretation
of the Labor Xct. The Supreme Coutt has refused to-permit
employees to bypass contract grievance procedures aﬁd'picket
against employer diserimination. Such - a reinforcement of .
_coilective bargaining must bring with it a strengthening of
the ﬁnion's dutyiqf feir representatibn.l

(6) Another area to watch is an expanded EEO role
for the regﬁlatorf aéeneies. The SEC has been reqeested to
amend its diseloeure requirements to include EEO‘infermation.
The FCC has now issued proposed EEb regulatiohs, ﬁaVing
already made it clear in the Alabeﬁa case,'and in'considering
manf-tenewel challenges that license renewal ean'be denied
on the besis of discrimination in employment by thelbroadcaster.

(7) The Office Revenue Sharing has proposed_;egula-
tions to refine.and clarify the scope of its EEO enforcement
in the distribution of funds to state and municipalities.

Finally, the total frameéwork becomes still more
complex with the passage of P.L. 93-508 reqdiring affirmative
action by business and government to empioy and promote
disabled veterans and Vietnam era veterans. Bbthlthat law
_and the amendhentS, P.L. 934516, requiring affirmative action
and outreaeh by govergment contracters for handicapped workers
Qill have to acquire a gloss of judicial and administrative
interpretation before it becomes clear hew these legai changes

will affect the earlier anti-discrimination framework. The
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‘bbhstitutionality of veterans' preference is being tested
by women's-gfoups,,since to a certain extent they are at cross
. pufposeé with eqrality of treatment for woﬁen.

The detail of this overview seems excessive for a
ShOrt_speech, and yet, for any of you who may have struggled
‘with the legal issues, it is qleérly:ihadéquaﬁé in its
'sﬁperficiality.' The growing Lis£ bf'Supreﬁe Court decisions
in the area and petitions_for certiorari filed and granted
so far for the October 1975 term bear witneﬁs to the importance_
and pervasiveﬂess of equality in employmenf problems.

.If this were a full emplqyment economy, I think I
: could conclude that the iegal framework_is-far-reachiﬁg and
strong éhough to_assure-subétantial compliance with egual
empldymént.Objectives within the forseeablé:future; For women,
the passage of the EQual Rights Amendment wili rémove'archaic
.barriers.and promises to further stréngtheﬁ the current-legis—
. lative framework. However, in the present:economy} I fear_fhat
the EEO.législation and affifmati&e agtion régulations may
becoﬁe inéreasingly difficult to enforce. Furthermore,
fhey may prove divisive rather than curatiﬁe.of prejudiée'and 3
discriminafioﬂ.' vaoqld like to develop these possibiliﬁieé,
and ask you to join me in tryiné to thinkjthroﬁgh soiutions;

Thé reﬁedial Bhrust of the legislafivé ffamework I
have outiined is to make the victims of discrimination whole,
and to prevent'futuré discrimination.'.In.the area of back pay,
the pfobleﬁs of measurement may be trickj, but fhey are not
insurmduntable;- The definition of the 61§ss is hot

- simple, but the courts deal with such matters in many contexts
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_‘other thanldiscfimination. Some practical limitations must be
impésed both in time and scope. Title VII provides its built-in.
short statute.of limitations, and. the FederalnRules.of.Civil
Procedure  set forth general feduirements for ciass actions.

"The courts are likely to limit the class to actual employees

and appliéants for employment, as the facts wa;fant.. Evep a
tighfly circﬁmsc?ibed éiass, however, can cost a company oOr
minicipality unplanned-for millions of dollars, This-is no
doubt the reason for the hany consent decrees ‘in which.compgn—
sation is compromiséd in doilar aﬁount, and other equitable

‘relief is acceptad in an overall packagé. SeéfU.S. v. Allegheny-

‘Ludlom Industries 10 EPD B 10,368 at p. 556. Even law firms
find consentTdecreeS Préferablé to 1itigation..' |
?réspective adjustments in compensation inequality
are also economically difficult, but.the equities do not pose
serious cbnceptual problems. Where an employer has paid:
women less for work that, upon analysis, is equal to that
performed'by'men, relief ordered for‘past andlfuture is a
matter ofjsimplg justice. It may be harder to comprehend
.the-position'taken by.the Labor Departmenf} EEOC and the éourts:
'reqdiring,absolute equality of pensions and matefnity beriefits.
Despite the actuarial showing of greater lohéévity for women,
some courts have refused to requifé a greater contribution

or lower payout for women. There will be considerably more

litigationlbefore this issue is settled. See Manhart v. City

of Los Angeles (9 EPD B 9932),
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in the area of pregnancy and materﬁity, the hotion
that pregnancy is a voluntary act to be celebrated is a hard
‘notion for many men to relinquish. Celebrate it we shbuld,
 but the courts afe nearly unanimous in holding that Title VII
prohibits émployers from distinguishing pregnancy and
maternity-related disabilities froﬁ other illness covered

under a disability program. The issue is now before the

"Supreme Court in Wetzel'ﬁ. Liberty Mutual Insurance Co.

(Docket 74-1245). 1In the past six months Céurté of Appeals

for the 2nd, 4th, 6th, 8th and 9th ciréuits'ﬁéve made it clear
that the éntidiscrimination'requiiements of Title VII oh this
point go beyoﬁd the equal protéction requirements of the consti-

tution as set forth in the Geduldig v. Aeillo, 417 U.S. 484 (1974).

While the legal issues are fascinéfing énd-deéerve'more
attention,,I onlf,want to point out hére that even fhis
hard—foughﬁ cqncept‘of equal compensation poseé-no fundamental
¢onf1ict of equities. -

| The crucial_problemsvof'equity are .posed whén "making
whole" a class or éroup of workers involves the displacement of
others. These problems are necessarily posed in layoffs,
promotion ahd even hiring policies, particuiarli in an.
'economy-of high unemplé&ment.

As the history of Title VII iitigatidn-makes clear,

"monetary compensation for past discrimination_énd the preven-

tion of fuﬁure3discrimihatibn is not sufficiént under the law
" to eradigate_the‘preéeht effects of past discrimination. Oné

important additional forﬁ of relief has beeﬁ to eliminate depart-

mental seniority systems and require plantwide seniority instcad.

K
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Thdé, employees previously locked into jobs segregated by race.

or sex . would not only be in a position be bid plantwide for jobs,
but wpuld not be orced to lose senority to white males junior in
time of service'because of previously segregatéd séniority rosters,

Local 189, Papermakers v.. United States, 416 F2d 980 (5 Cir. 1969),

United States v. Sheet Metal Workers, Local 36, 416 F2d 123 (8 Cir. .

1969). See 'generally, Cooper & Sobel Seniority and Testing Undér

Fair Employment Laws; 82 Harv. L, Rev, 1598.(1969).

The courts have taken one further step on the seniority
issue. They héQe developed the concept, knownias.“rightful place",
under which plantwide seniority is applied retroactively with
respect to open jobs. They are to be assigned on the basis of
the seniority £hat would have existed if a non—discriminatory
pléntwide éystem had been in effect from the beginning. This
approach had some effect in an expanding economy. But beyond
this, few courts have been unwilling to go. In particular, théy_
have been reluctant to create fictional seniority for those who
would have been hired but ggg discrimination, or to permit the use
of plantﬁide seniority to bump existing workers from higher-payiﬁg
jobs.

Until now, there has beén on the whole,'a rouch ac-
éomodation of equities, aﬁthough the legal developments are
fraught with conceptual difficultieé. Cleafly evéry discriminatee,
ever since the passage of Title VII, is not and équid not be made
whole.

On the other hand, where courts Have impoéed-quotas

remedially for blatant past discrimination, it is.not clear that
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the burden would always be borne by the real offenders, which
might be the employer, or the union, or more likely the.state,
but least of all; workers noﬁ in the labor market in competition
for the same jpb. And then there is the curre#tly contested issue:
. What happens when strict seniority provisions of union contracts
:require tha£ the lést hired - often as a result of}remedial court
orders or affirmative action progrémé:- should be the first laid
off when economic conditions turn down.

A Louisiana District Court held that a layoff eliminating
all but two World War II Black employees constitutes discrimination.

Watkins v. Local 2639, United Steelworkefs of America, 369 F. Supp.

1221 (E.D. La. 1974); order, 8 F.E.P. Cas. 729._ Other courts
have gone further and refuse to sanction iayoffs-with a dispro-
portionate impact on minorities and women. The opposite view is

~ held by two Courts of Appeal. See Waters v. Wisconsin Steel Works,

502 F24 1309 (7 Cir. 1974). 1In upholding layoffs oﬁ the basis of

ﬂplantwide'seniority despite discriminatory impact;_one court felied

on §703(h) of Title VII which exempts §9Eé Eiéﬁ seniority systéms.

and on some language in the legislative hiséory of that section.
One issﬁe before the Supreﬁe Court will be whether a

seniority system that perpetuates past discrimination can be

"bona fide" under the Act. The 3rd Circuit in the.Jérsey Central

Power and Light case, now before the Court, takes the'position

that Congress considered the issue. It concluded tha£ even if a
plantwide seniority system perpetu;tes past discrimination, Con-
greSs‘chose hot té disrupt the collective bérgaining process.
Whiie that case could be disposed of on narfower grounds, the
larger issue must béAdéalt with~ul£imaﬁely.
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No wonder that there is a lack of judicial agreement.

Title VII fails to address the issue clearly despite the language

'about bona fide seniority systems. Job security is a hard-won

~right. The unions have made clear their bitter opposition to any

weakening of the séniority system. The duty of fair representa-

-tion, as I pointed oﬁt, has not been developed by the NLRB to the

same extent as the unions' obligations under Title VII.
Nor is layoff the only situation where the clash of
rights is likely to occur. Promotion policies raise similar con-

flicts. In Kirkland v. N. Y. State Department of Correctional

Services, 10EPD 810, 357, the Second Circuit reversed the District
Court's imposition of guotas in the promotion of correctional of-"
ficers. While it recognized that Civil Service promofion_policies

could perpetuaté'past hiring discrimination, it refused to defeat

-the expectations of existing officers who relied upon a legisla-

tively-established merit system. There is considerable discussion

‘about reverse discrimination in the opinion. The whole concept_df

the judicially-imposed remedial hiring quota may be thrown into

question. "“The replacement of individual rights and opportunities

by a system of statistical classifications based on race is re-

puagnant to the basic concepnts of a democratic society." Implicit

there is the notion that individuals who have done no wrong should
not bear the brunt of societal discrimination.: But should blacks,
other minorities and women bear the brunt? The argument for not
'“diﬁplacing the e#isting worker or denying him opportunities for

’ advéncement because of past discrimination by his eméloyer 6r union

'is strong. And in a tight labor market, the question will be asked

452

g



whether a worker - or potential student or féculty member - should
be denied job er:ry despite merit because the hirihg institution
hgs had a priof history of discriminatory acts? This is a Qery
crude way of "making'whole" the previously excluded groups.

Are we left with worker pitted égéinst worker in a
"zero sum game" where one ﬁuéﬁhlose? |

The Courts héve been imaginative, thorough and ébwerful
in their approach to tﬁe discrimination cases before them. But
their resources are limited. The array of legislative alternatives
available is vastly superior. -Job training, promotion of a full
employment economy and expansion of public employment are just a
few obvious approaches that might ease the strain. But legislative
resolution seems improbable at this time.

In this setting, it may be that the unions will have
to bear some of the burden of accommodation. Surely this is not
the first time unions have been faced with the necessity of
reconciling divergent interests within the bargaining unit,
Adjustments have been made between young and old; security or fringe
benefits against higher wages. This is no different. The dutj
of fair representation implies a responsibility for balancing
the interests of job security and equal employment, not scari—“
ficing one to the other.

The last 15 years are years of.aceomplishment in our
commitment to equality. Now that commitment is being tested in a

situation that necessarily involved sacrifice for some. The ques-

tion we face is whether the commitment will extend to equality -

or at least a sharing - of sacrifice, or whether the whole burden

will have to be borne again by those who in the past have been the

victims of inequality.
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