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Economist, OTS, e n t i t l e d "Health Care Bargaining - The FMCS 
Experience" which appeared as the featured a r t i c l e i n the 
July 1976 issue of the Labor Law Journal. The report 
attempts to summarize the Service's f i r s t year experience 
i n t h i s new r o l e . I thought i t might be useful i n health 
care TA work. Additional copies are available from OTS. 

In July we sent to each Assistant Regional Director copies 
of recent a r t i c l e s on the health care industry which would 
be h e l p f u l as background for working i n the health care 
area. These included: 

"One Year Under Taft Hartley" by Joseph Rosmann 
which appeared i n the December 16, 1975, issue of Hospitals. 
The a r t i c l e examines the organizing a c t i v i t i e s i n the health 
care industry during the f i r s t year. 

"Anticipate Questions, Seek Answers f o r Adept Labor 
Relations E f f o r t s " by Ronald L. M i l l e r which appeared i n 
the July 1, 1976 issue of Hospitals. The a r t i c l e discusses 
pr i n c i p l e s of un f a i r labor practices developed by the NLRB 
from a hos p i t a l viewpoint. 

"NLRA Boards of Inquiry have been used Sparingly" 
by Norman Metzger. Also i n the July 1, 1976, issue of 
Hospitals. In t h i s a r t i c l e , FMCS s t a t i s t i c s and case load 
are c i t e d . 

I f you would l i k e copies of any of these for your use i n 
mediation, please contact the Assistant Regional Director 
or OTS. 
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Health Care Bargaining: 

The FMCS Experience 

By JAMES F. SCEARCE 

Direcloi, Federal Mediation and Conciliation Service. 

and LUCRETIA DEWEY TANNER 

Senior Labor Economist with tlie Odice of Technical Services, 
Division for Research, Planning and Oevolopntent. 

O N AUGUST 25, 1974. ainerulnicuts lo •the National Labor Relations 
A l l cxlcndcil coveiagc anil pnUcclion to «:in|jluy«cs of nunptufit 

liospitals unit oilier bcallli care inslilnliuns. As staled in llie aniend-
nirnls, tlie Icini lieallli caie institution a|>|>lies lo any "lios| i i lai , con­
valescent liob|)ital, bcallli niaintenancc organization, bealtb clinic, nursing 
bunie, exlcnded care facility, or i>lber insl i lnl ion devoted to tbe care 
of sick, inlirni, or aged persons." Tlie new law covers un estimated 
tbree million workers and exclndes employees of federal, stale, and 
munici|>al bealtb care facilities. Slate laws applying to private health 
care inslitnlions were sn]>erseded by the fedeial ameiulmenls. 

Several reasons were given for tbe |j.issage of the law after a lapse 
of 39 years, during which time inosl workers enjoyed the protection 
of the Wagner Act. One reason cited was the atteinpl to lessen major 
disruptions lin tbe medical industry which occurred over lhe right 
uf empliiyees to join a union, he recognized by the employer, and 
bargain collectively. A reading of the legislative history indicates 
it was Congress' intent that, by bringing nonprofit institutions under the 
act, strikes would be reduced and stability gained once the NLRLl 
machinery became available. 

Another reason for the passage of tbe amendment involved the 
ipiestion of eijnily and the coutinued discrimination of one category 
of employees. Work performed by ein|)|oyees iit non|>rof>t hospitals 
is essentially the same as that covered by for-profit hospitals already 
under tbe Board's jurisdiction, it was reasoned. 

Kalher than merely extending the same provisions that exist for 
employees already covered by the N L U A , Congress enacted s|K:cial 
features for tbe health care industry, including an increased notifica­
tion period, a mandated mediation role for the l''ederal Mediation 
and Conciliation Service, a unique Lioard of Inquiry procedure, and 
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Lucretia Ucwcy 'I'unncr i:i curicndy n Sciiiur I.abur licun-
uiuist ill llie Oriico •>! Tccliiiical St-M'viccs, Federal McJiulioii 
uiiil Cunciliaiioii Service anil l i a j been with tliu agency for 
two years I 'r ior i i t joining I'MtJS M:i. Tanner was labor 
ecoiioiiiisi wi i l i tbe c'u:>( of Living ( oniicil anil I'uy lloaril , 
anil fornieily wiUi llie Iturean of Lal>or Slalistics. 

Itefoie jiiiiiiiig llie govcrniiiriil, M:>. laniicr worked as an 
analyst wi l l i tbe l i idi ist i ial Uiiiun De^jarlnient A b ' f . - C l O , 
bad been a reSeaicbei witli Service liiil|iloyees International 
Union A L L CIO, and an Assislant l.)irector of tbe American 

Nurses .'\s.->ocialion's Lconoinic Security I ' l i igrani . Ms. Tanner is on tbe Lxeculivc 
Itoaid ol tlic Wasbiiiglon eba|iter of tbe l i idusti ial Kelatioiis Keseurctt Association and 
lias written a lunnber of arliiles on union activities and inciiiberslii|i. 

Ms. Tanner received a UA from Ibe l l i i iversi ly of t.'unncclicut and an MS degree 
in iiidii:>li iai lelalions (roin the LIniver:>ily of Wisconsin. 

a Icn-ilay advance strike notice. These 
j)rovi.->ii)ii.-i were incorporated into tbe 
law to lessen tbe |>ossibility of a strike 
and, ill lhe event i>iie is ibreatened, lo 
)irt>\ ide siillicienl lime fur tbe facility 
li> prepare. 

Special advance notices arc reiptireil 
In the health iiiibistry. In contract 
renewal or reoi)eiier situations, lhe parly 
desiring li> teriiiinale or modify an 
existing contract must notify the olber 
parly ol such j i i l e i i l at least 90 days 
prior to the expiration liatc. Normal 
notilicaiion under the N L U A is (JO 
days. In health cases, the Federal 
Mediation and Conciliation Service and 
sl.'ite mediation agencies must be given 
a w i i l l e i i notice of al least 60 days of 
i i i tei i l to terniinate or modify tbe ex­
isting contract as contrasted to the 
usual 30-day reijuirenicnt. In initial 
contract situations fol lowing cerlifi-
calion or lecogniliou, the labor orga-
nization is required to give at least 
30 days wiilleii notice of the existence 
of a dispute to the l''MCS. 

Hefore any strike in the health care 
indiisliy can occur, the labor organi­
zation is required lo notify the insli-
ttitioii and I 'MCS of its intention in 
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writ ing, specifying tbe exact dale and 
time that the strike is to occur. The 
scheduled lime can be extended by 
mutual agreement i however, if a strike 
does not occur within 72 hours of the 
s|jeciticd lime, another 10-day strike 
notice is required before any action 
can be taken. 

Af l e r notitication by the parlies, 
l''Mf".S is required to proffer mediation 
assistance and a mediator is immedi­
ately assigned lo the collective bar­
gaining situation. A t the onset, the 
mediator attempts to detcriniue whether 
inetliation ib required at the stage of 
negotiations, review lhe progress of 
bargaining, evaluate tbe likelihood of 
a strike, assess the possible impact a 
strike could have on the community 
and, finally, recommend whether a 
board of Inquiry ( B O f ) should be 
appointed. 

A Board of Inquiry is a unique fea-
lure of the amendment and is designed 
to provide factfinding in an attempt 
to avoid strikes. It is at the discretion 
of the National I3ireclor of the Fed­
eral Mediation and Conciliation Ser­
vice thai an im|jartial Board may be 
appointed to investigate the issues in-
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volved in a dispute and to provide the 
parties and the Service with a written 
report of the findings of fact and a set 
of recommendations for settling the 
dispute. 

As written into the amendments, a 
Board may be appointed if, in the opin­
ion of tbe Director, "a threatened or 
actual strike or lockout affecting a health 
care institution w i l l , i f |>erinitted to 
occur or continue, substantially inter­
rupt the delivery of health care in the 
locality concerned." 

This appointment is to take place 
no later than 30 days prior to the cx-
(liralion date of the contract or wi th­
in 30 days of receipt of the 60-day 
notice to the l''MCS, whichever date 
is later. In the case of initial contracts, 
the B O I , if convened, must be ap­
pointed within 10 days of receipt of 
the 30-day notice to FMCS that a dis­
pute exists. 

FMCS Policy Decisions 

During the course of administering 
the amendments, the Service has grap­
pled with a number of issues raised 
by tbe amendments, primarily concern­
ing the appoiutment of a Board. Until 
November 1971, decisions made lo ap­
point a Board of Inquiry were based 
on a strict interpretation of the law, 
i.e., whether disruption of services 
would "substantially iiitcriupt the deliv­
ery of health care in the locality con­
cerned." 

Af ter reviewing the exi>enicnce, a 
decision was made that the following 
factors would decide the appointment 
of a Board: (1) the potential impact 
of a strike or lockout on health services 
in the community and, if the impact 
is found lo be substantial, (2) the |>os-
sible impact of the intiodtiction of the 
B O I on collective bargaining in tbe 
case. This second factor is viewed 
from tbe point of the status of nego-
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tiations, lelatiuusbip between the parlies, 
level of FMCS participation, types of 
issues involved, likelihood of a stop­
page and the possible contribution of 
a Board of Inquiry. 

Based on some months of adminis­
tering the amendments, FMCS recog­
nized that in some situations the ap-
|x>intnient of a BOI may be reasonable 
given the possible impact of a strike 
criteria, yet negotiations may not have 
progressed lo tbe i)oint that a set of 
reconiiiiendations would be helpful. For 
use in such situations, the Service 
developed the use of a stipulation form. 
W i t h this stipulation of agreement 
form, the parties allow FMCS to ap­
point a factfmdtr outside lhe time con­
straints of the amendment. In one 
silnaiion, the parties would set a dehnite 
date by which lime a faclfitider could 
be appointed, while in other cases the 
expiration of the contract would be 
the linal date for the apiH>inlinent of a 
factfinder by tbe FMCS Director, if a 
decision is made to appoint one. 

The Service has used this stipula­
tion agreement in only a few siliiations. 
Even in these ca.ses, there is no obligation 
to designate a Board or "Special Con­
sultant," a term used in the person's 
appoinlnieiit. 

Situations occurred which pointed 
out that both mediation and ap[>oint-
ments of BOl 's were ineffective for 
resolving disputes when parlies have 
cases (lending before the National Lalror 
Relations Board. In instances where 
an NL.RB petition had been fded by 
either an employee or group seeking 
to have the bargaining agent rescinded, 
or where another labor organization 
is seeking representation, l-'MCS sus-
]>ends the time requisites under Section 
213 of the Act. In these cases, notices 
for health care institutions are sus­
pended pending the resolution of the 
representation question by the N L U B . 
The suspension of time is limited to 
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tbe period within which I 'MCS must 
determine vvhetlicr to ap(X)iiit a Board 
of Inquiry. 

Under the amendments, the Board 
is directed to investigate the issues 
and to make a writ ten report to the 
parties within the 15 days after ap­
pointment. I 'MCS decided that the 
report and recomiiieiidalions are to be 
given only to the parties with copies 
to the agency. Reipiesls for Board 
reports are not fulfi l led for a number 
of reasons, including tbe possibility 
that the parties might not have yet 
reai'bed an agreement and the release 
would be tintiinely. I t was also felt 
that any distiibtitiou of the reports 
should be made by the parties. In stat­
ing Ibis policy, however, FMCS felt 
it resei vcti tbe right to issue a sjiecific 
lepiii t i n situations requiring special 
action. 

At the onset, the agency recognized 
that a number of health care facility 
personnel and their employees would 
lequirc information and training in 
collective bargaining and an introduc­
tion to the mediation process. Over 

the months, the FMCS, in cooperation 
with tbe National L.abor Relations 
Board, riniversities, and other groups, 
has held several conferences around 
the country devoted lo the explanation 
of the health care amendments and the 
role of collective bargaining. I n addi­
tion, the agency has sjxinsored train­
ing programs for health care groups, 
incliiding the American Nurses As­
sociation. 

As a ftntlier step, I'^MCS established 
a Health Care Industry I.abor-Man-
ageiiii-nl Advisory Committee composed 
of 14 members, seven re|>resenting the 
major l.ibor organizations in the in­
dustry and seven re|jresentiiig various 
segments of the industry. The Coin-
niittee met in July 1975, and again in 
January 1976, to discuss the functions 
of L'MCS, the criteria for Board ap-
pointniciiis, qiialihcatioiis of Boards 
selected, iiiforniation reipiired by medi­
ators and tbe Boards on the health care 
industry, and an examination of the 
role of tbe reiiiibiii seinent agency or 
tb i id parly payor in collective bar­
gaining. 

TABLE I 

Type of Negotiations 
Comparison of FMCS Health Care Cases to Total Dispute Cases 

Ileallli Cure' Total Dispute'^ 

I'oliil Dispute 
Cases 

i'ercenl 
oi Total 

Total Dispute 
Cases 

Percent 
oi Total 

1 iii t ial Contracts 248 270 l,t>07 9.1 

Contract Renewals 575 62.4 16,311 82.5 

Cont 1 act Reo(x;iiiiigs 97 10 5 1,422 7.2 

Fxceptional 
(irievances 7 .1 231 1.2 

TO ' I A L 921 100 0 19,717 100 0 

' Leriod ot time covered extends from ii/74 ito 8/75. 

*'t'olal disiiutc cases involved in fiscal l'J75. 

Note: Total dispute data appears in tbe b'MCS Annual Report. 
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FMCS Caseload 
During the first year of the aincnd-

inents. between August 25, 1974, and 
Seplember 1, 1975, FMCS received 921 
reports from its mediators indicating 
that a case assigiuneiit has been dosed. 
These reix)rts represented 155,302 em­
ployees in the bargaining units and 
617,679 workers in these health care 
institutions. Over one-quarter of the 
total closed cases involved first con­

tract situations, as compared to the 
nine percent figure for all cases FMCS 
handled during fiscal year 1975 (shown 
in Table 1). 

Approximately one-third of all health 
care reports or 294 originated in the 
Western states, primarily California, and 
another one-quarter from the Northeas­
tern region, specifically New York and 
Massachusetts. A distribution of health 
care cases by state within regions is 
presented in Table 2.* 

TABLE II 

Number and Percent of Total and Health Care Clo»ed FMCS Cases 
by Region and State, Fiscal 1975 

Total Cases tlealth Care Cases 

Percent Percent 
No. oi Cases of Total No. oi Cases ot Total 

Region 1 Tohit 1,199 13.6 240 26.6 
Connecticut 114 1.3 24 2.6 
Maine 33 .4 1 .1 
Massachusetts 291 3.3 61 6.6 
New Hampshire 33 0.4 _ _ 
New Jersey* 207 2.3 18 2.0 
New York 472 5.4 134 14.5 
I^uerto Rico - — _ _ 
Rhode Island 31 0.3 2 .2 
Vermont 18 0.2 _ 
Virg in Islands - - _ 

Region 2 Total 1,090 12.4 99 10.7 
Delaware 27 0.3 _ _ 
District of Columbia 80 0.9 3 .3 
Maryland 101 1.1 19 2.1 
New Jersey* 143 1.6 6 .7 
Ohio* 10 .1 1 .1 
Pennsylvania* 606 6.9 66 7.2 
Virginia* 75 0.8 _ 
West Virginia 48 0.5 4 .4 

• Geographical area of stale divided between two FMCS regions. 

' FMCS legions are sliowii in Table 2. 
I n September 1975, Region 7 was divided 
into two. Xbc new Region 8 includes Alaska, 
Oregon, Uiab, Munlaim, Colorado, Wasliiiig-

FMCS 

ton, Idaho, Wyoming, and i>art of Nevada 
with Regioii 7 covering the remaining five 
states. 
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TABLE 11—Continued 
Total Cases Health Care Cases 

Percent Percent 
No. oi Cases oi Total No. oi Cases oi Total 

Rcijion 3 Total 707 8.0 16 1.7 

Alabama 134 1.5 1 .1 
Arkansas 2 - - -
Florida 99 1.1 3 .3 
Georgia 85 1.0 3 .3 
Kentucky* 15 02 - -
Louisiana 74 0 8 1 .1 
Mississippi 33 0.4 - -
North Carolina 70 0 8 2 .2 
South Carolina 14 02 - -
'LennesScc 172 2 0 4 .4 
Virginia* 9 0 1 2 .2 

Region 4 Total 1,189 13 5 143 15.5 

li i i l iai ia* 9 0 1 - -
Kentucky* 155 18 - -
Miehigaii* 409 4.6 107 116 
Ohio* 616 7.0 36 3.9 

liegion 5 Total 1,540 17.5 99 10.7 

Illinois* 585 6 6 35 3.8 
Indiana* 256 2.9 4 .4 
Micbigan* 20 02 2 .2 
M iiiiicsola 362 4.1 30 3.2 
North Dakota 31 03 - -
Soiiili Dakota 18 0.2 - -
Wisconsin 268 30 28 30 

Region 0 'y'o/<i/ 1,4.}8 164 30 3.2 

Arkansas* 75 0 8 1 .1 
Illinois* 87 10 3 .3 
Iowa 238 2.7 7 .8 
Kansas 126 14 1 .1 
Missouri 428 4.9 18 2.0 
Nebraska 61 0.7 - -
Oklahoma 76 0 9 - -
'Lex as* 347 3.9 - -

• lieugi apbical area o{ slate divided bclwei 11 two LMCS legions. 
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TABLE I I -—Continued 

Total Cases Health Care Cases 

Percent Percent 
Nit. oi Cases oi Total No. oi Cases oi Total 

Region 7 Total 1,632 18.6 294 31.9 

Alaska 28 0.3 I .1 
Arizona 40 0.4 3 .3 
California 782 8.9 187 20.3 
Colorado 93 1.1 2 .2 
Hawaii 31 0.3 5 .5 
Idaho 46 0.5 - -
Montana 66 0.7 8 .9 
Nevada 51 0.6 3 .3 
New Mexico 33 0.4 1 .1 
Oregon 142 1.6 23 2.5 
Texas* 19 02 - -
Utah 17 0.2 1 1 
Washington 272 3 1 60 6.5 
Wyoming 12 0.1 - -
T O T A L 8,795 1000% 921 100.0% 

* Gcograpliical area of state divided between two FMCS regions. 

A comparison of health cases with 
all FMCS fiscal year 1974 closed rc-
(lorts shows a wide degree of variation. 
I n a tniniber of states, for example, 
health cases represent a significantly 
higher percent of the total than all 
bargaining situations. I n Michigan, 109 
health cases, or 11.8 |)ercenl of the total, 
were completed, by contrast to the 4.8 
percent of all FMCS cases. As a pro­
portion of the total, health care bar­
gaining takes place in New York at a 
higher rate than in all FMCS cases. 

This same observation holds for Mas­
sachusetts, Connecticut, Maryland, 
Reniisylvania, Moitlana, Hawaii, Wash­
ington and Oregon. Thus, during this 
initial period, i t appears that health 
care cases are not necessarily related 
in the siime pro[x>rlion as are all FMCS 
cases. Fart of the reason may be the 
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higher degree of hospital organization 
in certain states, the one-year period 
studied, and the shorter duration of 
health care contracts. 

As shown in Table 3, conlracts nego­
tiated in the health care industry are 
for a one- or two-year period; about 
80 percent are under 30 months. This 
is in direct contrast to all contracts, 
of which about one-half are of a three-
year duration or more. Approximately 
one-third of the health care contracts 
are negotiated for one year or less, 
compared to the 20 percent rate in all 
negotiations. 

During the past year, FMCS recorded 
about 46 strikes in the industry. Cal­
culated on the basis of all cases closed, 
this is a 4 percent strike rale. For all 
L'MCS closed dispute cases, the strike 
rate is much higher: 15 percent in fis-
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TABLE III 

Length of Contract 
Compaiison of FMCS Health Care Cases to Total Dispute Cases 

Health Care' Total Joint Meeting Cases^ 
Percent Percent 

Total oi Total Total of T'Otal 
Less than 1 year 84 9.1 142 1.8 
1 Year 
(1 - 18 months) 242 26.3 1,528 19.0 
2 Yeats 
(19 - 30 months) 409 44 4 2,530 31.4 
3 Years or more 
(31 - 42 months) 186 202 3,854 47.9 

Total 921 1000 8,054 100 0 

' Covers tbe 8/7^ t l i i i <ngli «/75 period. 
• Covers tbe 6/74 llirougli 6/75 period. 
Note: Joint dispute cases arc defined as ibosc in wliicli a mediator holds one or 

more sessions with both labor and management representatives present. 

cal year 1975. i ' r ior lo the passage of 
the legiblalion, strikes in the industry 
were primarily over the question of 
lecognilion. The two most important 
strike issues iiienlioned are wages and 
leiiglh of contract. Also cited as im-
portaiil issues were union security, 
vacations, holidays, hours of work, 
overiime, |>eiisious, insurance, manage-
iiieni prerogatives, and working con­
ditions. 

Two unions (Service Fmployees In­
ternational Union, AFL-CIO. and Dis­
trict 1199, National Union of Hospital 
and llealili Care Employees, a division 
of the Retail Wholesale and Depart­
ment Store Union, A F L - C I O ) and one 
professional assoc:iation (the American 
Nurses Association, through its state 
affiliates) reptcsciil 65 percent of the 

• As of January 1. 1976. 66 Uoards of In -
qii i iy and 17 I'actfindiiig Hoards had been 
appointed. A H O I is appointed within Ibe 
tune limits set by tlie anieiidmenls. conducts 
facllindiiig proceediiig:^. and has IS days in 
wbi . l i to issue a leport. the Factfinding 
Uoaids arc distiiiguislied f rom B O I pro-

394 

921 closed bargaining situations and 
122.000 or close lo 80 percent of all 
employees in the bargaining units. 
Approximately thirty other unions and 
associations have been involved in bar­
gaining in this indiislry, including such 
diverse groups as the Painters, Ojjcrat-
ing Fugincers, and West Coast Long­
shoremen. 

Hosiiital negotiatiotts, as contrasted 
to nursing homes and other types of 
health care facilities, represent about 
one half of the FMCS health care case­
load ; however, 70 percent of all workers 
are involved in hospital negotiations. 

Boards of Inquiry 
During the first four months since 

the elfeclive date of the amendments, 
24 boards were a()poiuted.* Since Sep-

cecilings in that tliey urc eslublislied out­
side tlie time retiuiremenis and arc apiiointed 
as "S|>ccial consullants" to tlic Service. Tbis 
proceduie is elected by tbe |>arlies. I n both 
D O l and Factfinding Hoard proceedings, 
FMCS is responsible for ibc costs. 
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tember 1, 11 additional boards were 
named as shown below: 

Boards of Inquiry Appointed* 

1974 

S'epteiiiber 1 

October 18 

November 1 

December 4 

1975 

January 6 

February I 

March 1 

Apri l 3 

May 4 

June 9 

July 6 

August 1 

Seplenil>er 3 

I n order to determine how the Board 
of Inquiry ( B O I ) procedure was work­
ing, the Service reviewed the B O I re­
ports submitted to the Service and sur­
veyed the Boards it had appointed and 
mediators who had been involved in 
Board cases. 

Fifly-three (53) board reports were 
surveyed and 17 or one-third were 
found to contain no set recomiiienda-
tioiis. Of the seventeen, six included 
situations in which the parlies either 
settled prior to the Board's issuing a 
report or before tbe Board had an op­
portunity lo call the parties into a 
meeting. In the other 11 situations, 
the Board suggested that the parlies 
conlinue bargaining. 

A review of the Boatd reports shows 
that in a number of situations, parti­
cularly first contract situations, the 

Board is faced wi th several unresolved 
issues, in a few as many as 20 or 30. 
In some cases, this reflects the fact that 
li t t le bargaining has occurred prior to 
tbe Board's appointiuent. Frequently, 
it appears that the major provisions 
of a contract are left for the Board's 
determination. 

Bargaining Issues 
What are the issues that a Board 

deals wilh? One of the biggest issues 
raised by the hospitals and nursing 
homes is the question of ability to pay. 
Institutions frequently contend they 
may cease to operate, or can barely 
meet current expenses, or in critical 
situations have already filed Chapter 
11 bankruptcy notice. Tbis issue, in 
one form or another, has been raised 
in virtually all situations and the re­
sponses by tbe Boards have been varied. 

Recommendations range from an 
extension of llie contract for a short 
period of time to suggesting that its 
recommendations should not be con­
tingent on the financial i>osition as st:iled 
by the employer. One Board in New 
York City recommended that a joint 
committee be created to persuade third 
party payors to increase the present 
level of per diem rate of reimburse­
ment to the same level paid in lhe 
other four boroughs of the city. Olber 
Boards have, of course, taken an oi>-
posile view and dismissed the third 
party issue as irrelevant lo the bar­
gaining procedures. One B O I report 
stated "Section 213 of the N L R A does 
not provide for the third parly payors 
to be pteseiit al nor are they properly 
party to the negotiation." 

One of the major issues the Boards 
have been called upon to address is 

* Hoards appointed have in almos>t all 
situations been arbitrators selected by FMCS 
fioni tlic agency's roster of neutrals. At ttie 
time tlic aiuendments were enacted, FMCS 
IRilted tbe professionals on tbe agency's roster 

FMCS 

of arbitrators to determine wliellier tbey 
would be willing to serve. Tliose respond­
ing positively to botb questions were placed 
on a special list. 
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llie i^sue of the union seeking lo fo l ­
low the patlern setting hospital or 
nursing home contracts. As is fre­
quently the case in initial contract 
situations, employees receive sttbstan-
tiiilly less both in wages and benefits 
than those working in the patlern-
seller insli lnlion. The Board is tlien 
asked lo weigh the comjiarabilily and 
eipiity ipiestions of the workers in­
volved against the substantial burden 
thai the gi;ini leiip in costs places ott 
the employers. l'2acli set of Board rec-
ouiiiiendalions leflects the balance of 
s i i i l i a jiidgiiient. 

Tlie lJuard relies lie;ivily On the in-
foriiialion presented by tbe parties, 
part i i i i lar ly |.radices in the health 
c;iie iiidii;^try. b̂ or instance, on the 
question of shitt ililfereutials, i t has 
been the practice in the industry lo 
pay a uniform :iinount fiir both what 
Is considered the second and third shifts 
as coiilra.'^teil wilh lhe prevailing prac­
tice ill iilher industries lo pay a higher 
rale In ibose working the third shift. 

Weekend wiirk is frequcnlly bi'Otiglil 
up. In ahnost every instance, the union 
has a ileiiiand tluil employees be given 
at least eveiy other weekend off and 
einpbiyeis have objected that this limils 
their flexibility in schedtilingr In gen­
eral, the Boards reviewing this issue 
b;ive siiggeited language which would 
provide employees wilh the time off, 
when possible. 

< )bviou.sly, the inosl iutporlant issue 
conslilereil by the Boiirils are wages 
and, In some i;ises. a cost of livini^ 
increase deinanil. I t is extremely dif-
l i i lilt 111 categorize tbe wage demands, 
but generally meeting the patlern set­
ting lo i i t i i ic t is the wage gain sought 

I bis is true iilso for fringe benefits, 
inclnding special fiuids established for 
(•eiisiiins and In allh :niil welfare. 

Aiiulber fieqiienlly iiRiilioiied i.ssue is 
the i l i i ia l ion of the conli;ict. most fre-
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qiieiilly 2 years in the health care in-
il i is t iy (comp;ired lo three years in 
other industries, as was |K)inted out) . 
Again, the industry practice of a two-
year coiilract is generally the recom-
inendation. 

Tbe issue of proper }Miieiit care has 
generally been confined to units in ­
volving professional employees and is 
iiii|)ortaiit in terms of negotiating priori­
ties Stalling patterns requirements 
and work schedules generally contained 
in tbe iiiainigeiuent rights clause are 
specific topics related lo patient care. 

In summary, the issues brought be­
fore the Boards are, in part, dependent 
on the type of unit involved. Units 
composed of professional employees 
are likely to raise proper j>;ilieiit care 
issues, the neeil for lime off for addi­
tional training or atlemlance at pro­
fessional meetings, while other units 
are inoic likely to be concerned w i l h 
wages and working conilitions. The 
length of the bargaining lelalionship 
is also an iinpoitant factor In initial 
or new biirg;iining silualions, the re-
hiiiunsbip has not been inslitntion-
:ili/ed lo the iioiiit in which both parties 
are secure. This stage in baig;iiiiing 
is frequently reflected in the large mun-
bcr of issues a Board is asked to re­
view. The high number of unresolved 
contract terms also indicates the lack 
of bargaining 30 d;iys prior to the 
contract expiration d;ite. 

Board Costs 

t'osls of Boards and factfinding pro­
ceedings are borne by FMCS Informa-
lion lor 28 Board niciiibers appointed 
during 1975 shows that the average 
ninnbei of days workeil by ciich Board 
is four, ranging frmn a 1-day session 
to a high of 20 days. I n some cases, 
one person had been appointed to more 
lli: in one silnaiion, which accounts 
for the relative high of 15 or 20 days 
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assigned to one person. The average 
cost of each Board is a|>]>i'oxiniately 
$600.00, or about the same cost as the 
average arbitrator's fee.* 

Of the 58 Boards appointed between 
the elfeclive dale of the amcndiiietits and 
the beginning of September 1975, 13, 
or less than one quarter, have been in 
initial contract silualions. Close to 
three-tpiarlers of all Board appoint­
ments have been in the New York— 
New Fiigkii id region of the country. 
Several unions have been involved in 
Board proceedings, including District 
119'J, S F I U , the Operating Fngiiieers, 
the Steelworkers, Comniillee of Interns 
and Residents, American Nurses af­
filiates, the 'Leanisters, IJcensed I'racli-
cal Nurses and the Laborers. How­
ever, over one-half involved District 
1199. 

Board of Inquiry Survey 

To determine bow the Board of In -
qiiity procedure was ftinclioniiig, FMCS 
conducted an informal survey of the 
Boards of Inquiry appointed. The sur­
vey, in the form of a telephone poll, 
asked questions which could be divided 
into major categories: (1) what was 
I'"MCS' involveinenl in the B O I pro­
cess; (2) bow was the B O I function­
ing and how did it see its role; (3) 
were the legislated time periods real­
istic in the collective bargaining set­
ting, and, (4) were there suggestions 
for improvemeiils? 

Twenty-six of tbe 46 jfcrsons who 
Inid servcil as Boards of Itupiiry (eU 
lhal the B O I procedures as provided 
by the aineuilnients meet the needs 
of the (lartics. 

Those who commenled lhal lhe Board 
effectively met the needs of tbe parlies 
expressed opinions that the appoint-

* According lo tbe I'MCS OHicc of Arbi­
tration Services, itbo average total amount 
cbarged by an arbitrator in fiscal year 1975 

FMCS 

inent and time limitations provided a 
catalyst to bargaining and expedited 
the seltleinenl process. Others who 
commented on the favorable ellecls 
of the Board noted that lhe Board 
Served as a teacher for inexpericuced 
bargainers. 

Two basic criticisms of the pioce-
dme were cited. I''irst, the 15 day time 
jfcriod specified in the law was termed 
too short in which to have the Board 
appoiuleil, contact the parties, bold a 
factfinding session, and issue a set of 
recommeiidatioiis. Second, it was rec-
ommeiuled that Boards be ap|)oinled 
only ill situations in which an impasse 
in bargaining has developed, generally 
not the case 30 days prior to the ex­
piration date of an agreement. I l was 
suggested by some Board members 
that the parties or the mediator as­
signed lo the case be empowered to 
ap|Hiiul a Board al any lime prior to 
the exjjiralion dale. 

Almost all of the Boards of Inquiry 
were in agrecinent lhal it is helpful 
for mediation to li:ive taken place prior 
to the Board's aiipointinent and that 
the mediator should be available to 
consult with the Board. The Boards 
also wanted to rely on the mediator 
lo baiidle the iiecess;iry room arrange­
ment and coiilacling of the i)arlics for 
the faclliniling. 

A similar iiifortiial survey was con­
ducted of those inedialors involved in 
he;ilih care cases which eventually went 
to a factfinder. Almost all mediators 
polleil had had more than one health 
care case, 12 luul been involved in ten 
or more cases, and two had been as­
signed to one-half of all health care 
cases within a region. About one-half 
of the mediators noted that bargaining 
in this industry is dilferent than in 

was $192 30 for close to lUrce days and $70.50 
in ex|>cnses. 'I be tol.il average cliarge for an 
arbilralioii ca:>e was $621.31. 
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others. These differences include the 
patient care and professional standards 
issue, the larger size of the bargaining 
committees in the health industry, the 
inexperience of lhe bargaining parties, 
and lhe reliance on attorneys for nego-
li:iliiig more llian in other industries. 

Mediators contacted varied in their 
opinions as lo the effectiveness of medi­
ation prior to a Board's appointiuent. 
In some instances, it was felt to be 
effective only when the parlies had 
ex|kerienceil several bargaining sessions. 
In only a few situations had the inedia-

i tors not held conferences wilh the par­
ties prior to the Board's ap|>ointment. 
For the most part, inedialors bold no 
sessions during the jieriod of the Board 
of Inquiry appointment; however, medi­
ation was found eflfective during the 
post board period. 

Most mediators stated they did not 
use dilferent methods in health care 
cases, but did mention that they used 
active recommendalions to both sides, 

i since tbe pressure for a deadline is not 
as great in this industry. To many of 
the mediators, it did not appear that 
the p:irties were delaying bargaining 
in aiilicipalion of a Board ap|x>iiitiiient. 

The mediators, as tbe Boards, were 
divided on the issue of the rigid time 
rerpiireinents, wi th those opposed ex­
pressing Ibe need for tlexibility and 
those in agreement believing that such 
a timetable eiicutiraged e;irly bargaining. 

Conclusion 
After one year's experience under the 

amendments to the N I d L \ , (he Federal 
Mediation and Conciliation Service lias 
found that i t is ful ly involved in the 
health care industry, both in terms of 
its caseload and |xjlicies. Health care 
cases represent over 10 percent of the 
agency's caseload; prior to the Act, 
there were few bargaining silualions 
recorded. In a short period of time, 
the Service has adjusted its policy­
making and administrative procedures 
to handle tbe specific requireinents of 
the ainendiiieiits and are constantly 
reviewing these in order to promote 
the Congressional intent. 

During the year, the agency has sur­
veyed the persons selected lo serve as 
Boards of Inquiry, the nieiliators in­
volved and reviewed the recommenda­
tions issued. No un:tiiimous positions 
have been olfered. Both Board mem­
bers and inedialors are divided on the 
effectiveness of the |>rocediires and the 
rigid time frame established by law. 
The Board reports ami recommenda­
tions vary greatly, ranging from no 
recommendations because of tbe lack 
of bargaining to a massive report set­
t ing forth recommendalions covering 
virtually every asi)ecl of the agreeiiicnl. 

One year's experience is too short a 
time in which to judge the elfectivc-
ness of the amendments. A final 
evaluation must await additional de­
velopments. [The End] 
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