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TITLE OF CASE

ATTORNEYS

ASA D, KELLEY, JR,., individually and as

For Plainiiff:

Mayor of the City of Albany; STEPHEN A,

H. G, Rawls,

City Attornev

ROOS, individually and as City Manager of

——————the €ityof Albanyr and LAURIE PRITCHETT,—

Chief of Police of the City of Albany,

H, P, Burt, Albany, Ga.

VS.

M, S, PAGE, DR \IDERSON SLATER KING CHARLES .
JONES, REV! MARTIN LOTHER K NG, IK. RAL ARER. | For Doedent |

§ﬁ HY, REV, WYATT TEE WALKE BY HURLE CON- C. B. King, Albany, Ga. '
ESS'OF RACIAL EQUALITY, SOI'ITHERN CHRISTIAN LEADER'—‘ Donald-LHollewesl]

SHIP CONFERENCE, STUDENT NON-VIOLENCE CO-ORDINATING

WEHMWW 859-1/2 Hunter St., S.W

OF COLORED PROPLE, and THE ALBANY MOVEMENT & Other Perfatlanta, Ga

sons whose names _are unkown & who are acting in concert ' 4 .

BASIS OF ACTIONY1th them.

Suit for Injunction, 42 USCA 1985(s)

JURY TRIAL CLAIMED:

ON

1 qDa'gE PLAINTIFF'S ACCOUNT RECEIVED DISBURSED DATE DEFENDANT’'S ACCOUNT RECEIVED DlSBURSE?
T

7-20 [H G Rawls 15| 00 |

7-31 [Treas. of U.S, 15 00 !

7-16 H.P.Burt 5| 00 ;

ABSTRACT OF COSTS

TO WHOM DUE AMOUNT

RECEIPTS, REMARKS, ETC.
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i

DATE FILINGS—PROCEEDINGS ';f%ﬁ?g \
1963 " PAGE No.
7 -20 Filed Complaint and issued Process. B o 15_
7 =20 Initial Civil Card Report prepared.
7 -21 |Filed Bond for Costs by Plaintiffs. 16=- 17
7 =25 Filed Order vacating plaintiffs' petition for temporary

Injunction. (Judge Elbert P, Tuttle, FCCA). 18- 21
¥ -31 Filed Amendment to Complaint. 22=_ 2l
B - 6 |Filed Answer of Defendants. 25= 29
8 - 6 Filed Defendants' Motion to Consolidate this case with C. A, 730 & 731/30= 33
8 - 7 U. S. Marshal's Return showing defendants served 7/21, 7/23 & 7/28, 1962. 15
8 - 8 Filed Brief for the United States as Amicus Curaie.
8 - 8 Filed Certificate of Service for above brief by Dept. of Justice.
8 - 8 Case heard before Judge J. Robt. Elliott, in Albany, July 30, 31,
Aug. 1, 2, 3, 7 & 8, 1962, and taken under advisement.

8 -29 Filed Transcript of Record (3 Volumes). E
11- 6 |Filed Defendants' Proposed Findings of Fact and Conclusions of iaw,
teca Certificate of Service thereon.
4 -12 |Filed Transcript of Record. 3L
6 -28 Filed Order denying plaintiffs' prayers for injunction. (Judge {J.Robt %%}Hﬁtt)‘
6 -28 Closing Civil Card Report prepared. '
7 -16 Filed Plaintiffs' Notice of Appeal to Court of Appeals, ;QS— L6
7 -16 Filed Plaintiffs' Designation of Contents of Record on Appeal. 7= hS
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IN THE DISTRICT COURT OF THE UNITED STATES
FOR THE MIDDLE DISTRICT OF GEORGIA
ALBANY DIVISION

ASA D, KELLEY, JR,, individually anmdas
Mayor of the City of Albany: STEPHEN A ROQS,
individually and as City Manager of the
City of Albany: and LAURIE PRITCHETT, Chief
of Police of the City of Albany,

ce oo
o0

APPELLANTS,

V3. CIVIL ACTION NO, 727

M. S, PAGE, DR, W, G, ANDERSON, SLATER KING, :
CHARLES JONES, REVEREND MARTIN LUTHER KING, JR.,
REVEREND RALPH ABERNATHY, REVEREND WYATT T, :
WALKER, MRS, RUBY HURLEY, CONGRESS OF RACIAL
EQUALITY, SOUTHERN CHRISTIAN LEADERSHIP CON#
FERENCE, STUDENT NON-VIOLENCE COORDI=~
NATING COMMITTEE, THE NATIONAL ASSOCIATION
FOR THE ADVANCEMENT OF COLORED PEOPLE, and
the ALBANY MOVEMENT, and OTHER PERSONS WHOSE
NAMES ARE UNKNOWN AND WHO ARE ACTING IN
CONCERT WITH THEM, :

se

APPELLEES ,
RECORD ON APPEAL

APPEARANCES:

Mr. Ho Go Rawls, Attorney at law, Albany, Georgia and
Mr, Hilliard P, Burt, Attorney at law, Albany, Georgla,
Attorneys for Appellants,

Mr. Ce B. King, 221 South Jackson St., Alhany, Georgia;
Mr. Donald L, Hollowell, 859% Hunter St., N.W.,, Atlanta,
Georgia; Carl Rachlin, 280 Breadway, New York, N. Y.;
Mrs, Constance Baker Motley and Mr, Jack Greenberg,
10 Columbus Circle, New York 19, N, Y., Attorneys for
Appellees,

APPEAL from the District Court of the United States for the
Middle District Of Georgla, Albany Division, to the
United States Court of Appeals for the Fifth Circuit,

returnable at the City of New Orleans, Loulsiana,



IN THE UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF GEORGIA
ALBANY DIVISION

ASA D. KELLEY, JR., individually
and as Mayor of the City of Albany;
STEPHEN A. ROOS, individually and
as City Manager of the City of
Albany; and LAURIE PRITCHETT,

Chief of Police of the City of (
Albany, . S
Plaintiffs,
NO. 74
Vs.

M. S. PAGE, DR. W. G. ANDERSON,
SLATER KING, CHARLES JONES,

REVEREND MARTIN LUTHER KING,JR.,
REVEREND RALPH ABERNATHY, REVEREND
WYATT TEE WALKER, MRS. RUBY HURLEY,
CONGRESS OF RACIAL EQUALITY, SOUTHERN
CHRISTIAN LEADERSHIP CONFERENCE,
STUDENT NON-VIOLENCE COORDINATING
COMMITTEE, THE NATIONAL ASSOCIATION
FOR THE ADVANCEMENT OF COLORED
PEOPLE, and THE ALBA MOVEMENT,dMo&
,¢JZE¢;Q£r¢‘gqa
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This is a civil proceeding instituted by plaintiffs herein
to vindicate rights of the citizens and inhabitants of the City
of/Albany, Georgia, a public corporation, to the free and equal
use of the streets, sidewalks and other public places in and
about the City of Albany; to éecure to said citizens and
inhabitants equal protection of the laws as guaranteed to them
by the Constitution of the United States; and to secure to said
citizens and inhabitants the free and uninterrupted use of their
respective private properties, free from organized, mass breaches
of the peace which tend to prevent and hinder plainpiffs and ?
other duly constituted authorities from according to said citizeﬁg
and inhabitants the equal protection and due process_oﬁ'fhe law, i
This action seeks to vindicate Federal rightsiébnferred,by the
Fourteenth Amendment to the Constitution of the United States,

and 42 USCA, Sectiong 1985 (3),

Jurisdiction is

conferred by 28 USCA, Sections 1343 and 1331, as amended.




- 2
Plaintiff Asa D. Kelley, Jr., is and at all times herein
referred to, was and is now the duly elected and qualified
Mayor of the City of Albany, Georgia, and as such is the chief
executive officer of said City, charged by law with preservation

of the public peace, good order, dignity and tranquility of
said City.

-
Plaintiff Laurie Pritchett is and at all times herein
referred to, was and is now the Chief of Police of the City
of Albany, and as such is charged with the enforcement of all
laws of the State of Georgia, and ordinances of the City of
Albany, and the preservation of public peace, good order and

tranquility of said city.

-4 -

Plaintiff Stephen A. Roos is and at all times herein
referred to, was and is now the duly elected and qualified
City Mhnager of the City of Albany, Georgia, and in such
capacity is charged by law with the supervision of the police
department of the City of Albany, and the preservation of the

public peace, good order and tranquility of said City.

< 5 -
Defendant Gongressc of Racial Equality is a corporation
organized and existing under the laws of the State of New York,
with an office and place of business in Albany, Georgia, in

the Middle District of Georgia.




6.

M. S. PAGE, DR, W. G. ANDERSON and SLATER KING are
residents of Dougherty County, Georgia, and are officers in the
Albany Movement, an unincorporated association of individuals.

) Te

CHARLES JONES is a nonresident of the State of Georgia

temporarily residing in Albany, Dougherty County, Georgia.
8.

MARTIN LUTHER KING, JR., RALPH T. ABERNATHY, WYATT T.
WALKER and RUBY HURLEY are residents of Fulton County, Georgia
but are temporarily present in Dougherty County, Georgia.

B

SOUTHERN CHRISTIAN LEADERSHIP CONFERENCE, INC. is a
Georgia corporation with its principal office and place of busi-
ness in Fulton County, Georgia, and MARTIN LUTHER KING, JR. is
its President.

10.

The STUDENT NONVIOLENCE COORDINATING COMMITTEE is an un-
incorporated association of individuals, and CHARLES JONES is
its active representative in Dougherty County, Georgia.

11,

The NATIONAL ASSOCIATION FOR THE ADVANCEMENT OF COLORED
PEOPLE is a New York Corporation qualified to do business in
Georgia, with an office and place of business and branch in
Albany and Dougherty County, Georgia.

12,

The defendants herein, and others acting in concert
therewith, are sponsoring, financing and encouraging their own
members, agents, associates, and others to come into Albany,
Dougherty County, Georgia, to fétment violence, to provoke

breaches of the peace, and other law violations; that such




such actions on the part of the defendants and others acting in
concert with them, have caused large numbers of people to congre-
gate on the public streets and ways, contrary to the laws of the
State of Georgia and the ordinances of the City of Albany; that
defendants, and those acting in concert with them, have ob-
structed and blocked certain public streets and ways such as to
deny and deprive plaintiffs and others for whom plaintiffs are
responsible, of their civil rights, including the right to freely
use said streets and ways, and their right to unimpaired and un-
hampered ingress and egress to public and private buildings in
the area; that these actions on the part of the defendants have
unlawfully interfered with the plaintiffs in the performance of

their official duties and have unlawfully prevented the plain-

tiffs, as public officials, from giving or securing to all

persons in the City of Albany the equal protection of the laws,
including the equal right of all citizens to use the public
ways and streets of the City of Albany, all in violation of
the State laws hereinafter referred to, and in violation of

Title 42 U.S.C.A. § 1985(3).

A
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The defendants named herein are present within Albany
and Dougherty County, Georgia, at the present time and are
conducting meetings and have issued certain ultimatums to the
plaintiffs in which they are threatening to commit violations
of certain valid ordinances of the City of Albany and, also,

the penal statutes of the State of Georgia.

o il -

Petitioners say that the usual and ordinary processes
of law available under criminal prosecutions, ordinances and
statutes are wholly inadequate to cope with the situation at

hand in that the mass demonstrations, the threats and violence

‘herein complained of were accentuated, aggravated and increased

as the result of prior arrests of defendants, their agents and
those acting in con8€rt therewith for violations of the laws

hereinafter referred to.

- 15 -
As a result of the activities of the defendants, the
Gities Transit, Inc., a Georgia Corporation, organized for the
purpose of providing bus service for all citizens of the
City of Albany, has had to cease operations because of a
boycott by defendants of the bus service. The defendants

MR &

boycotted the bus company for the purpose ofqpersons of

defendants' choosing not acceptable to said company.

- 16 -

Defendants herein have picketed and sat in in private
business establishments, after having been duly requested to
leave such premises by the owners or persons in charge, and
have deprived such owners and persons in charge of the.free

and uninterrupted use of their private property.
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The defendant, Martin Luther King, Jr., has stated
publically that he does not intend to comply with the

7 ) ordinances of the City of Albany, as he, the defendant, feels

that the law or ordinances are unjust. The defendant has in

the past intentionally violated a wvalid ordinance of the City

of Albany in that he le®d a parade without first obtaining

written permission from the City Manager of the City of Albany.
- 18 -

On July 20, 1962, the Defendant, W. G. Anderson, as
President of the Albany Movement, delivered to the City Manager
of the City of Albany a letter notifying the city of the inten-
tion of the members of the Albany Movement to violate again
the ordinances of the City requesting a permit to parade. A
copy of said letter is attached hereto marked "Exhibit A," and
“ made a part hereof.

= 19 =
Defendants herein have conducted numerous mass demon-
" strations, mass pickets and boycotts in the City of Albany,
causing traffic to become congested and constituting a hazard
to public safety; that as a part of such mass marches and
M demonstrations, defendants at divers and sundry times have threa-

‘tened- | other members of the public and citizens of Albany

have threatened police officers of the City of Albany, and
have engaged in acts of violence involving the throwing of
bottles, rocks and other objects at police cars and police

officers causing damage thereto and endangering lives of all
” the citizens, as well as the lives of the police officers of the
City of Albany, and agents of the Federal Bureau of Investigation

- 20 -
As a result of the acts of defendants herein alleged,

an atmosphere of tenseness and inpending danger now looms over
L the City of Albany which threatens to erupt in mass violence
and the deterloratlon of the public peace in the City of Albany.
-4§¢4£ﬁ~4'45{927 Awﬁuafﬁkuuaﬁoamd9 zn«qv
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21,

The defendants have on various and sundry occasions
refused and failed to comply withlawful orders of police officers
of the City of Albany seeking to regulate traffic and preserve

public peace, public order and tranquility.

22,

Defendants herein have made public announcements re-
questing and inviting participation by other person in sympathy
with their objectives from all over the United States, and
have publicly announced that they intend to continue and in-
tensify their mass demonstrations, marches, picketing and riots;
that defendants have stated that they "intend to turn Albany

upside down",

25,

The acts of defendants herein are in violation of the
following laws and ordinances, t&hwit:

(1) An act declaring it a misdemeanor to refuse to
leave the premises of others when requested to do so, approved
February 18, 1960 (Ga. Laws 1960, p. 142, Ga. Code Ann.,
Section 26-3005.)

(2) Ga. Code, Section 26-530L, unlawful assemblies and
disturbing the peace.

(3) Ga. Code, Section 26-5302, riots.

(4) Ga. Code, Section 26-902, attempts to incite in-
surrection.

(5) 42 U.S.C.A., Sectiond 1985 (3), and—198%,

(6) Various ordinances of the City of Albany governing
parades, compliance with lawful orders of the City of Albany,

and distrubing the peace,




WHEREFORE, plaintiffs pray:

a. That this their complaint be sanctioned and ordered
filedj that summons issue and defendants be served.

b. That defendants be required to show cause on a day
certain why the relief herein prayed for should not be granted.

Ce That temporary restraining order, interlocutory and
permanent injunction issue against defendants and each of them
and their officers, agents, servants, employees, attorneys,
and those persons in active concert or participation with them,
restraining and enjoining them from continuing to sponsor,
finance, incite or encourage unlawful picketing, parading or
marching in the City of Albany, from engaging or participating
in any unlawful congregating or marching in the streets or other
public ways of the City of Albany, Georgia; or from doing any .
other act designed to provoke breaches of the peace or from
doing any act in violation of the ordinances and laws herein-
before referred to.

d. That plaintiffs have such other and further relief

as to the Court may be mete and proper.
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P. O, Address: / He G. RAWLS,
COUNSEL FOR PLAINTIFFS

L&

Post Office Box No. 1496
Albany, Georgia
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LN, Pais E : M. 6 PAGE. EXECUTIVE SECRETARY

THE ALBANY MOVEMENT

914 CEDAR AVENUE
ALBANY, GEORGIA

July 19, 1962

RECEIVED

JUL 20 1967

WFFICR OF e cary aaamess)

Mr. Steve Roos s
City Manager ' '.‘

Albany, Georgia

"Dear Sir:

A group of citizens and members of The Albany Movement
proposes to manifest a peaceful protest in front of the City
Hall on Saturday, July 21, 1962, at 4:00 p.m.

This manifestation will involve approximately 300-500
persons. They will walk from Shiloh and Mt. Zion Baptist
churches, east to Jackson, then north on Jackson Street to
Pine, then east on Pine Street to the City Hall. The group
will walk on the sidewalks and observe all traffic signals,
thereby avoiding the necessity of interrupting the normal flow
of traffic., The group would welcome assistance by the Albany
Police Departmeént in facilitating the crossing of streets.

In the general vicinity of City Hall, a prayer service
will be conducted, followed by oral statements by one or more
of the group. This total service will not exceed one hour.

The purpose of this gathering is to manifest in the pre-
sence of God, the Albany community, and the world our great
concern over the inability of Negro citizens of Albany to
effectively communicate to the city fathers their community

problems. o
Respectfu itted,

¥W. G. Anderson, President

/// | "Exhibit A" M JJH 9




GEORGIA, FULTON COUNTY

VERIFICATION

Personally before the undersigned, an officer duly
authorized to administer oaths, appeared ASA D, KELLEY, JR.,
after first being duly sworn, deposes and says that he is
one of the plaintiffs in the foregoing Complaint and that the

allegations contained therein are true.

Sworn to and subscribed
before me, this 20th day
of July, 1960.

-

Bﬁéii:L<1/'\/;7//é£;4—7~zlaz——/

NOTARY PUBLILIC, FULTON GOUNTY

Geor :u State af L.ﬂ’a

NO"‘l’Y Public, Ak, 6, 1963

My Commission Expures
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immediate and irreparable, smel —widd —tenli “é%
W /M’&p . /éed A A Rl @ -y,

IN THE UNITED STATES DISTRICT COURT 733

s

FOR THE MIDDLE DISTRICT OF GEORGIA i

T

. W.ﬂl"

-

ALBANY DIVISION

? '\"‘5"9-,\_,,, ‘-TN.

ASA D, KELLEY, Jr., ( ;
et., al. #
) JUN ; #f
Plaintiffs CIVIL ACTION No. y
¢ T
V . | & ’,Slfuth'#)!,.':ﬁ e
f’ SRSIIELEN
J (
M. S. PAGE, et. al. g
13 )

Defendants

\,
vt ‘“"’"”

GEORGIA, MUSCOGEE COUNTY

It appearing to the Court from the sworn allegations
of the complaint that defendants threaten to continue and
intensify their acts of mass picketing, demonstrations, parades,
boycotts, and riotous conduct which threatens the good order,
public peace and tranquility of the City of Albany, and that
said acts are in violation of Ga., Laws 1960, p. 142; Ga. Code,
Sections 26-5301, 26-5302, 26-902, 42 U., S. C. A, Sectiong
1985 (3), end=3983%; and ordinances of the City of Albany governing
parades, disturbing the peace, and compliance with lawful orders
of police officers; that such acts threaten mob violence and
tend to deny other citizens of the City of Albany ¥ equal

protection of the laws, and that such injury is imminent,

Ordered, that defendants M, S. Page, Dr. W. G Anderson,
Slater King, Charles Jones, Reverend Martin Luther King, Jr.
Reverend Ralph Abernathy, Reverend Wyatt Tee Walk;r, Mfs. Ruby
Hurley, Congress of Racial Equality, Southern Christian Leadership
Conference, Student Non-violence @oordinating Committee, The
National Association for the Advancement of Colored People, and

The Albany Movement, and each of them, and their officers, agents,

[z




servants, employees and attorneys and those persons in actibe concert
or participation with them who receive actual notice of this order by
personal service or otherwise, be and they are hereby restrained and
enjoined from continuing to sponsor, finance or encourage unlawful
picketing in the City of Albany, from engaging or participating in any
on e a<

unlawful congregating or marching in the streets,/ or other public ways of
the City of Albany, Georgia, from conspiring, encouraging or participating
in any boycott in restraint of trade, or from doing any other act designed
to provoke breaches of the peace or from doikng any act in violation of the
provisions herein referred to.

It is ordered that a hearing on this restraining order be heard before
me at 2 P.M. on July 30, 1962, at Albany, Georgia.

It is further ordered that the plaintiffs give security for the.
payment of any costs and damages in the amount of $250,00, said bond t0
be approved/?b%e Clerk or his authorized depubye.

Entered at Columbus, this July 20, 1962, at /25 otcolock P.M.

-
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SUMMONS IN A CIVIL ACTION D. C. Form No. 45 Rev. (6-49)

lﬂmtph States Btztrttt ot

RECEIVED
FOR THE e
|,l{ /3 /L 1962
MIDDLE DISTRICT OF GEORGIA »UNITED STATES MARSHAL
e i ‘Nﬁ‘\w GA.
ALBANY DIVISION 55)% Ao
CIviL ACTION FILE No... 127 ..
3
%
ASA D, KELLEY, JR., Individually eand as
Mayor of the City of Albany; STEPHEN A RQCS,
individually and as City Manager of th
City of Albany; and LAURIE PRITCHETT,
Chief of Police of the City of Albany,
Fistosiy - SUMMONS

v.

M. S. PAGE, DR. W. G. ANDERSON,
SIATER KING, CHARLES JONES, REVEREND
MARTIN LUTHER KING, JR.,
REVEREND RALPH ABERNATHY, REVEREND
WYATT TEE WALKER, MRS. RUBY HURLEY,
CO;\-GL.ESQ OF RACI Pu EQUALITY, BOUTHERN
CHRISTIAN LEADERSHIP CONFERENCE,
STUDENT NON-VIOLENCE uuun-‘*m“ TING CO MMITTHE, THE NATIONAL ASSOCIATION
FOR THE ADVANGENME ‘T"; COLORED PEOPLE, andl THE ALBANY TOHJ.A.J.‘.JTT AND
OTH;.RMPE&QOLS WHO! I.I’In,S ARE UNKNOWN AND Jtr /HO ARE ACTING IN COuC-F"‘
To the above named IDe:fendant

~

You are hereby summoned and required to serve upon . G. Rawls, Attorney for
Plaintiffs,

plaintiff’s attorney , whose address 1s Albeany, Georgle,

an answer to the complaint which i is herewith served upon you, w1th1n Tw enty days after service

of this summons upon you, exclusive of the day of service. If/y/ou “f/l to do so, Judgment by default

will be taken agalnst you for the rehef demanded in the complaint.

Clerk of f Court.

Deputy Clerk.

Date: July 2lst, 1962. [Seal of Court]

Note.—This summons is issued pursuant to Rule 4 of the Federal Rules of Civil Procedure.

Vo
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RETURN ON SERVICE OF WRIT

I hereby certify and return, that on the 2 1st day of July 1962 19 "
I received this summons and served it together with the complaint herein as follows: znd on the 21lst day

July 1962 before the hour of noon I served Copy of Enjunction & ORDER on Charlie Jones
Personally a t 623 Whitney Ave (Mrs Katie Harris Res), served copy on The National Ass.,
For the Advancement of Color8 Pecple by its Local President Rev M. Fo ADAMS Personally at
his residence 416 Lincoln, Ave Albany, Ga., In the afternoon (app 3:L5Pm). July 21st, 1962 I
served a copy on Wyatt Tee Walker personally at 91 Cedar Ave. ('.Dr WeG. Anderson-Res)eOn
July 21st 1962 sfter numercus endeavores at various addresses, I served a copy on Slater
King at his residence personally 130L Cleveland ixmDr a t 1l:Li7pm '

On the 23rd day of July 1963 I served a gy of Enjunction, Summons & Order on_ Student

%]gg{\élo%g?c rdi at on cogn;:;.t&np by handing a copy to C arles Jonns personally, Local

I hereby certify and return that on the 28th day of
personally at his residence 605 Mercer Ave Albany, Gse

MARSHAL'S FEES - Go G, EZELL
United: States Marshal.

Travel $ ‘ ' /)
Service ‘ / V//[,, Ver
T Bhe o (W.M JHumber J. Deputy United States Marshal.
% pr so— -- —/
Subscribed and sworn to before me, a PLED AT 'w_r M this
day of , 19 . ’ AUGY 1962
[SEAL] . i

3

Note.—Affidavit required only if service is made by a person other than a United States Marshal or his Deputy.
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I further certify and return that I received the within petition. order and summons on

21st day of July. 1962 and. served the within-named Dr. Martin Luther King. Jr., personally
and as President of the Southern Christian Leadership Conference. Inc.; Dr. W. G. Anderson
personally and as an officer of the Albany Movement. and Rev. Ralph T. Abernathy personally
this the 21st day of July. 1962. The return of G. G. Ezell U. S. Marshal. .

Ues S« Marshal.
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OFFICE[BDLKLT
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DOCKET NUMBER|  DATE FILED ’

27 7-20=62

BISTRICT

DOCKET NO.

DATE FilLED NAT. OF SUIT |[O.R.

PLAINTIFF

Asa D, Kelley, ot al

%] WHERE DOCKETED:
ENTER 1. FOR CIVIL DOCKET
2. FOR ADMIRALTY DOCKET

u DEFENDANT
M. S. Page, et al

3. FOR MISC. DOCKET
ABBREVIATE OTHER
DOCKETS-H.C., CRIM., ETC.

amnmu REWGVLD TROW TEWANDED FROW RENSTATED OR TNSTERRED FROM ASSIGNED
II ORIGIN. llX PROCEEDING l2 STATE COURT 13 APPELLATE couRt |4 ReopEneD [5 (SPECIFY_ DISTRICT) I 73 s0nae
2 T BRsIs oF 1 [__]U. S. PTF.IZ UU.S.DEFT. 3m FED. L] OTHER 4|_| DIVERSITY OF RESIDENCE OF PRINCIPAL
WRISBIETION| ™ 5 rearmi somko. srrioaL. comw og cor. | QUESTION | (SPECIFY) CITIZENSHIP PARTIES AS FOLLOWS:

AMOUNT DEMANDED $

ENTER WHERE MONEY IS DEMANDED ~  ~— — — = |

| Suit to enjoin from unlawful

NATURE OF SUIT OR ACTION:

PTF. DEFT.

RESIDENT OF YOUR STATE D D

|
I {(EXPLAIN FULLY OR CHECK BELOW) I I “mbh' 1'twm tl” N[]N RES"]["I cunpﬂn“]lu"
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uiten States Court of Appeals

FOR THE FIFTH CIRCUIT

October Term, 19 g3 ) af ¥'3e 7.

0. 20720 e

X &/Z, 7,%,{ L’))' é.\/ G f 7::*"'—(,

D. C. Docket No. 727 Civil

ASA D, KELLEY, JR., Individually and as Mayor
of the City of Albany, ET AL,

Appellants,
versus

M. S. PAGE, ET AL,

Appellees.

Appeal from the United States Disirict Couri for the
Middle District of Georgia.

Before BELL, Circuit Judge and INGRAHAM, District Judge.*

JUDGMENT
This cause came on to be heard on the transcript of the

record from the United States District Court for the yiddle District

of Georgia, and wil argued by counsel;

ON CONSIDERATION WHEREOF, It is now here ordered and adjudged
by this Court that the judgment of the said District Court in this
cause be, and the same is hereby, affirmed;

It is further ordered and adjudged that the appellants, Asa D.
Kelley, Jr., individually and as Mayor of the City of Albany, and'othors,
be condemned, in solido, to pay the costs of this cause in this Court

for which execution may be issued out of the said District Court.

#Judge Cameron, the third judge constituting the Court originally
hearing this case, died after argument but before decision, Con-
sequently, this decision and opinion is rendered by a quorum pursuant
to Title 28, USCA, Sections 46(c) and (d).

July 16, 1964

Issued as Mandate: ;i1 1 » 1953
JUL 1 g 136
A trus copy
Test: EDWARD W. WADSWORTH

Clerk, U. S. Court of Appgals,Fifth Cl“‘cuzf

By

Depu v
New Orleans, Louilsiana i 13 1963

R



Y

The within Mandate and Judgment of the Fifth Circuit Court of Appesals
is hereby made the order and Judgment of the District Court. This

] ¥ ;

222 day of July, 196k.




IN THE DISTRICT COURT OF THE UNITED STATES
FOR THE MIDDLE DISTRICT OF GEORGIA
ALBANY DIVISION

ASA D, KELLEY, JR., individually andas :
Mayor of the City of Albany: STEPHEN A ROOS,
individually and as City Manager of the :
City of Albany: and LAURIE PRITCHETT, Chief
of Police of the City of Albany, ]
H
APPELLANTS,
vs. ¢ CIVIL ACTION NO, 727

M, S, PAGE, DR, W. G, AND:RSON, SLATER KING, 3
CHARLES JONES, REVEREND MARTIN LUTHER KING, JR.,
REVEREND RALPH ABERNATHY, REVEREND WYATT T, ¢
WALKER, MRS, RUBY HURLEY, CONGRESS OF RACIAL
EQUALITY, SOUTHERN CHRISTIAN LEADERSHIP CON# @
EREEX FERENCE, STUDENT NONeVIOLENCE COORDIe
NATING COMMITTEE, THE NATIONAL ASSOCIATION :
FOR THE ADVANCEMENT OF COLORED PEOPLE, and
the ALBANY MOVEMENT, and OTHER PERSONS WHOSE
NAMES ARE UNKNOWN AND WHO ARE ACTING IN
CONCERT WITH THEM, :

se

APPELLEES,
RECORD ON APPEAL

APPEARANCES

Mr., H, G. Rawls, Attorney at law, Albany, Georglia and
Mr., Hilliard P, Burt, Attorney at law, Albany, Georgia,
Attorneys for Appellanis,

Mr., Ce B. King, 221 South Jackson St.,, Albany, Georgiaj
Mr, Donald L, Hollowell, 8594 Hunter St., N.,W., Atlanta,
Georgiaj Carl Rachlin, 280 Breadway, New York, N. Y.}
Mrs, Constance Baker lMotley and Mr, Jack Greenberg,
10 Columbus Circle, New York 19, N, Y., Attorneys for
Appellees,

APPEAL from the District Court of the United States for the
Middle District Of Georgla, Albany Division, to the
Unlted States Court of Appeals for the Fifth Clrecuilt,

returnable at the City of New Orleans, Louisians,



CLERK'S CERTIFICATE

ASA D, KELLEY, JR,, individually
and as Mayor of the City of Albany,
ET AL,.,

APPELLANTS, @

VS. CIVIL ACTION NO. 727

M. S, PAGE, ET AL., :
APPELLEES, 3

UNITED STATES OF AMERICA,
MIDDLE DISTRICT OF GEORGIA,

I, JOHN P. COWART, Clerk of the Unlted 3tates Dlstrict Court
for the Middle District Of Georgla do hereby certify that the
foregoing and attached ng pages conatin all of the original
papers and pleadings filed in this office in this proceeding and
being all of the papers specified and designated in the designa=
tion of the contents of the record on appeal by Counsel herein
and a certified copy of the docket entries of file in the Clerk's
office of the said District Court at Albany, Georgia,

IN WITNESS WHEREOF, I have hereunto set my hand and the office
ial seal of the sald Court at Macon, Ceorgia this July 17, 1963,

N P. COWART, Clerk, U, S
istrict Court, Middle District
of Georgia,



CIVIL SUBPOENA D. C. Form No. 1 (Rev. 1-51)

Hnited States BDistrict Court

FOR THE

MIDDLE DISTRICT OF GEORGIA - ALBANY DIVISION

CiviIL ACTION FILE No.
ASA D. KELLEY, JR., et al.,

ve. 727

RONEIVED

M 27 1B

UNITED SIAIES MAR‘*HAI:
AN \1\7 uA' / L/w / "

-

YOU ARE HEREBY COMMANDED to appear in the United States District Court for the

. Middle  District of Georgia s
at U. S. Courtroom in the city of Albany, u8
on the 0th day of July ,1962 ,at 2:C 0 o’clock - M. to testify on

behalf of Plaintiffs
in the above entitled action.

JOHN P, COWART

Attorney for rPleintlils Clc'rk
.:’\. 1} C&).-;s" \,‘u ™ By MY 6 (<

Address Depu tﬂ

RETURN ON SERVICE
July 25th, 1962

Received this subpoena at Albany, Ga on
and on July 25th, 1962 at Albany, Ga
I served it on the within named witness Slater King (Dr Anderson Res) personally

by delivering a copy to h im  and tendering to h im the fee /fo!{ one dayhs attendance and the
cas

mileage allowed by law.!

Dated , 19
Service Fees —
Travel S -
Services SO
Total _— %

Subseribed and sworn to before me, a

day of , 19 .

4
NOTE:—Affidavit required only if service is made by a persf 94&31\ a United States Marshal or his Deﬁuty.
1 Fees and mileage need not be tendered to the witness uporn service of a subpoena issued in behalf of the United
States or an officer or agency thereof. 28 USC 1825.

FPI—LEK—1-6-59—1M pads—6292



/ | |

CIVIL SUBPOENA D. C. Form No. 1 (Rev. 1-51)

Hnited States District Court

FOR THE

1D 2Ty RET ATRANY NTUYTSTON
MIDDLE DISTRICT OF GEORGIA -~ ALBANY DIVISION

AGA T - — CIVIL ACTION FILE No.
ASA D. KELLEY, et al.,

RECEIVED

To Reverend Mertin Lyther King, Jr., Albany, Georgla

111 Y
(1 97 1000
-,J\__A{ & { "11‘-‘,

UNITED STATES MARSHAI.

MACDH
WN. GA.)p. /5

L» § E —

YOU ARE HEREBY COMMANDED to appear in the United States District Court for the

Middle District of Georgia ;
at U. S. Courtroom in thg city of Albany, Ga.
onthe 30th day of July ,1962 ,at 2:00  oclock P.M. to testify on
behalf of Plaintiffs
in the above entitled action.
July 25th 19_62 -
JOHN P, COWART [ )
Attorney for Plalntiifs - Clerlc ) /1
Albany, Ga. %{ Iy
Address By... LU, -__._LDS.;%-% “r
RETURN ON SERVICE
Received this subpoena at Albany, Ga on July 25th, 1962

and on YJuly 25th, 1962 at Albany, Ga (Dr Anderson Res)
I served it on the within named witness Martin Luther King Jr personally
by delivering a copy to him and tendering to h im the fee for one day’s attendance and the
mileage allowed by law.! /8h.00 cash .
Dated , 19 Ga G. E7€‘U. 7) f.‘
Bf Y 2N A tare e,
(W M. Humber .dJr._/

Service Fees

Travel R 23
Services — .5t FILED m.
Total 2.0 § e ———
g %
Subseribed and sworn to before me, a ( /’[éi, M
day of , 19 . P

NOTE:—Affidavit required only if service is made by a person other than a United States Marshal or his Defmty».

1 Fees and mileage need not be tendered to the witness upon service of a subpoena issued in behalf of the United
States or an officer or agency thereof. 28 USC 1825.

FPI—LEK-—1-6-59—1M pads—6292



CIVIL SUBPOENA D. C. Form No. 1 (Rev. 1-51)

Hnited States District Court

FOR THE

MIDDLE DISTRICT OF GEORGIA - ALBANY DIVISION

CIVIL ACTION FILE No.

ASA D, KELLEY, JR., et al.,

ve. 727
M. S. PAGE, et al
: 4 RECEIVED
. B B dads : 11 o UL 27 196
To Dr. W. G. Anderson, Albany, Ga. JUL 27 1962

NITED STATES MARSHAL
MAOON GA, O i 4}

2/

YOU ARE HEREBY COMMANDED to appear in the United States District Court for the

Middle  District of Georgisa ’
at U. S. uum:troom in the city of Albany, Ga.
on the "O th day of July ,19 62,at 2:00 o clock P . M. to testify on
behalf of Pleintiffs
in the above entitled action.
July 25th 19_62
’ f.?
JOHN P. COWART 4
Attorney for Plaintiffs Clerk. |/

Albany, Ga. By H{/ o K[«/ﬂé/ L\

Address Deputy Cle'rk

RETURN ON SERVICE

Received this subpoena at Albany, Ga on July 25th, 1962
and on July 25th, 1962 at Albkny, Gz (Rev Anderson Res)

I served it on the within named witness DR, W.G. Anderson personally

by delivering a copy to him  and tendering to h im  the fee for one day’s attendance and the

mileage allowed by law.! $11,00 cash
Dated , 19
Service Fees ’
Travel SURR— - _/
Services B 25 2.
Total — 9

Subseribed and sworn to before me, a

day of 19 .

NOTE:—Affidavit required only if service is made by a person other than a2 United States Marshal or his Deputy.

1 Fees and mileage need not be tendered to the witness upon service of a subpoena issued in behalf of the United
States or an officer or agency thereof. 28 USC 1825.

FPI—LK—1-6-59—1M pads—6292



IN THE UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF GEORGIA
ALBANY DIVISION

ASA D, KELLEY, JR,, INDIVIDUALLY :
AND AS MAYOR OF THE CITY OF
ALBANY; $
STEPHEN A, ROOS, Individually and as
City Manager of the City of Albany; and
LAURIE PRITCHETT, Chief of Police

of the City of Albany :
PLAINTIFFS $ CIVIL ACTION
vs, t NO., 727

M, 8, PAGE, DR, W, G, ANDERSON, H
SLATER KING, CHARLES JONES,
REVEREND MARTIN LUTHER KING, 3
JR., REVEREND RALPH ABERNATHY,
REVEREND WYATT TEE WALKER, H
MRS, RUBY HURLEY, CONGRESS OF
RACIAL EQUALITY, SOUTHERN :
CHRISTIAN LEADERSHIP CONFERENCE,
STUDENT NON-VIOLENCE CO- ) :
ORDINATING COMMITTEE, THE
NATIONAL ASSOCIATION FOR THE -
ADVANCEMENT OF COLORED PEOPLE,
and THE ALBANY MOVEMENT, and s
other persons whose names are unknown
and who are acting in concert with :
them,

DEFENDANTS
:

L B B I Y

NOTICE OF APPEAL TO COURT OF APPEALS

Notice is hereby given that ASA D, KELLEY, JR., individually and
as Mayor of the City of Albany, STEPHEN A, ROOS, Mﬁhluyluu
City Manager of the City of Albany, and LAURIE PRITCHETT, Chief of
Folice of the City of Albany, plaintiffs in the above captioned case, hereby
appeal to the United States Court of Appeals for the Fifth Circuit from the
order of the United States District Court for the Middle District of Georgla,
Albany Division, in which the latter court dismissed the complaint of the
.muMdfwQOmmmmvuhmmm
nmqmmmmmunnw-mﬂ.




Said order was entered by the Court aforesaid in this action as

of June 27, 1963,

H, G, RAWLS

H, P, BURT

Attorneys for Appellants ASA D, KELLRY,
JR., Individually and as Mayor of the
City of Albany; STEPHEN A, ROOS,
Individually and as City Manager of the
City of Albany; and LAURIE PRITCHETT,
Chief of Police of the City of Albany




IN THE UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF GEORGIA
ALBANY DIVISION

ASA D, KELLEY, JR,, INDIVIDUALLY
AND AS MAYOR OF THE CITY OF
ALBANY; g
STEPHEN A, ROOS, Individually and as
City Manager of the City of Albany; and
LAURIE PRITCHETT, Chief of Police
of the City of Albany :

PLAINTIFFS : CIVIL ACTION

Vs, NO, 727

.

M, 8, PAGE, DR, W, G, ANDERSON, H
SLATER KING, CHARLES JONES,
REVEREND MARTIN LUTHER KING, :
JR,, REVEREND RALPH ABERNATHY,
REVEREND WYATT TEE WALKER, t
MRS, RUBY HURLEY, CONGRESS OF
RACIAL EQUALITY, SOUTHERN :
CHRISTIAN LEADERSHIP CONFERENCE,
STUDENT NON-VIOLENCE CO- ) :
ORDINATING COMMITTEE, THE
NATIONAL ASSOCIATION FOR THE :

FILEC 1Y BTe s
ADVANCEMENT OF COLORED PEOPLE, - :
and THE ALBANY MOVEMENT, and  : % ! S0
other persons whose names are unknown A Mp‘b«, /ﬂl

and who are acting in concert with :
them,

H
DEFENDANTS
H

LB B B R N I

NOTICE OF APPEAL TO COURT OF APPEALS

Notice is hereby given that ASA D, KELLEY, JR., individually and
as Mayor of the City of Albany, STEPHEN A, ROOS, individually and as
City Manager of the City of Albany, and LAURIE PRITCHETT, Chief of
Police of the City of Albany, plaintiffs in the above captioned case, hereby
appeal to the United States Court of Appeals for the Fifth Circuit from the
order of the United States District Court for the Middle District of Georgla,
Albany Division, in which the latter court dismissed the complaint of the
plaintiffs aforesaid for the reason that there was insufficient proof to

justify graating the equitable injunctive relief sought.




Said order was entered by the Court aforesaid in this action as
of June 27, 1963,

H, G, RAWLS
H, P, BURT

Attorneys for Appellants ASA D,

JR., Individually and as Mayor of the
City of Albany; STEPHEN A, ROOS,
Individually and as City Manager of the
City of Albany; and LAURIE PRITCHET
Chief of Police of the City of Albany

2




IN THE UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF GEORGIA
ALBANY DIVISION

ASA D, KELLEY, JR,, INDIVIDUALLY :
AND AS MAYOR OF THE CITY OF
ALBANY; :
STEPHEN A, ROOS, Individually and as
City Manager of the City of Albany; and
LAURIE PRITCHETT, Chief of Police

of the City of Albany :
PLAINTIFFS : CIVIL ACTION
vs, :  NO, 727

M, S, PAGE, DR, W, G, ANDERSON, 2
SLATER KING, CHARLES JONES,
REVEREND MARTIN LUTHER KING, 3
JR,, REVEREND RALPH ABERNATHY,
REVEREND WYATT TEE WALKER,

MRS, RUBY HURLEY, CONGRESS OF
RACIAL EQUALITY, SOUTHERN
CHRISTIAN LEADERSHIP CONFERENCE,
STUDENT NON-VIOLENCE CO-  °  : (i~ 3o 7
ORDINATING COMMITTEE, THE .
NATIONAL ASSOCIATION FOR THE UL | 3.
ADVANCEMENT OF COLORED PEOPLE, Py = (&
and THE ALBANY MOVEMENT, and : J U NS
other persons whose names are unknown
and who are acting in concert with :
them,

-

-

-

DEFENDANTS
H

LI L L N

NOTICE OF APPEAL TO COURT OF APPEALS

Notice is hereby given that ASA D, KELLEY, JR., individually and
as Mayor of the City of Albany, STEPHEN A, ROOS, uaumum L
City Manager of the City of Albany, and LAURIE PRITCHETT, Chief of
Police of the City of Albany, plaintiffs in the above captioned case, hereby
appeal to the United States Court dAMMﬂQMCMMM
order of the United States District Court for the Middle District of Georgla,
Albany Division, in which the latter court dismissed the complaint of the
plaintiffs aforesaid for the reason that there was insufficient proof to

justify granting the equitable injunctive relief sought.




Said order was entered by the Court aforesaid in this action as
of June 27, 1963,

H. G, RAWLS
H, P, BURT

Attorneys for Appellants ASA D, KELLAY
JR,, Individually and as Mayor of the
City of Albany; STEPHEN A, ROOS,
Individually and as City Manager of the
City of Albany; and LAURIE rnrrcnrr.
Chief of Police of the City of Albany
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b Defendants.

"IN THE UNITED STATES DISTRICT COURT | )
MIDDLE DISTRICT OF GEORGIA /

ALBANY DIVISION

ASA D. KELLEY, JR., individually
and as Mayor of the City of Albany,
STEPHEN A. ROOS, individually and
as City Manager of the City of
Albany; and LAURIE PRITCHETT,
Chief of Police of the City of
Albany,

Plaintiffs,

vs.

M. S. PAGE, DR. W. G. ANDERSON,
SLATER KING, CHARLES JONES, ;
REVEREND MARTIN LUTHER KING, JR.,
REVEREND RALPH ABERNATHY, - REVEREND
WYATT TEE WALKER, MRS. RUBY HURLEY,
CONGRESS OF RACIAL EQUALITY, SOUTHERN
CHRISTIAN LEADERSHIP CONFERENCE,
STUDENT NON-VIOLENCE COORDINATING
COMMITTEE, THE NATIONAL ASSOCIATION
FOR THE ADVANCEMENT OF COLORED PEOPLE,
and THE ALBANY MOVEMENT, and other
persons whose names are unknown and
who are acting in concert with themu

St N t? N’ St Nt Nt s Vel vt i Nt Nt Nl Nt Nt Nt Natt ot Nt St Ol s Nt N Nwat? Nt

e ——————— T (kinle L SR

KNOW ALL MEN BY THESE PRESENTS: ghat we, the undersigned
above named Plaiﬁtiffs, as Obligeeks, and tﬁe undersigned Surety,
are hereby jointly and severally held apd bound unto John P.
Cowart, Clerk, U. S. District Court, for the use of the above
named Defendants, jointly and severally the full and penal sum
of two hundred fifty ($250.00) dollars for the true payment of
which we bind ourselves, our heirs, our executors, and adminis-
trators;

The condition of said obligation being as follows: that
whereas, the Honorable J. Robert Elliott, Judge of said court
did issue at the hour of 10:55 o'clock P. M., July 20, 1962,
without prior notice, a restraining order against said Defendants
in this Civil Action.

NOW, THEREFORE, should the said Plaintiffs well and truly

pay to the said Defendants all costs and damages which shall

/¢ N



accrue to them or either or them by virtue of the issuance and

in the event said order was inprovidently issued
enforcement of said restraining order,/ then this bond to be
void, otherwise, of full force and wvirtue.

Signed with our hand and sealed with our seal this the 20th

day of July, 1962.

(2
ASR D. KELLEY, JR., In?v‘idually
and as Mayor of the City of Albany

Lhesy A f

STEPHES A. ROOS, Individually and
as City Manager of the City of
Albany

, Individually and
as ief of Police of the City of
Albany

PLAINTIFFS AS PRINCIPALS

AS SURETY

Approved by me upon the Deposit
of Cashier's check in the sum of
$250.00. This the 2p%R day of
July, 1962.

Yl € &
/ .
Deputy Clerk, Unite
District Court




No. L

Deouty Clerk, 0. 3. Diagles

ASA D. KELLEY, JR,, individually and

as Mayor of the City of Albanys; STEPHEN®

A, ROOS, individually and as City Mana-

ger of the City of Albany, and LAURIE

PRITCHETT, Chief of Police of the City
of Albany,

- VvVersus = ' /

M. S. PAGE, DR, W, G, ANDERSON, SLATER
KING, CHARLES JONES, REVEREND MARTIN

LUTHER KING, JR., REVEREND RALPH ABER-
NATHY, REVEREND WYATT TEE WALKER, MRS. RUBY
HURLEY, CONGRESS OF RACIAL EQUALITY,
SOUTHERN CHRISTIAN LEADERSHIP CONFERENCE,
STUDENT NON-VIOLENCE COORDINATING COMMITEE,
THE NATIONAL ASSOCIATION FOR THE ADVANCE-
MENT OF COLORED PEOPLE, and THE ALBANY
MOVEMENT AND OTHER PERSONS WHOSE NAMES

ARE UNKNOWN AND WHO ARE ACTING IN CON=
CERT WITH THEM,

,,,,,

(Tivle Cauitvues;

|

QR DER

The defendants having moved the undersigned, as a member
of the Court of Appeals for the Fifth Circuit, for a stay of
the injunctive oxrder issued by Honorable J; Robert Elliott,
United States District Judge for the Middle District of
Georgia, on July 20, 1962, and it appearing that Judge
Elliott has been absent from the state ever since the de-
fendants had notice of the signing of said order, and it
further appearing that the defendants, pursuant to Rule 65(b),
Federal Rules of Civil Procedure, sought without success
to obtain a hearing on their motion for dissolution of said
order by requesting a hearing from Chief Judge W, A, Bootle,
of the Middle District of Georgia,

NOW, THEREFORE, I have concluded that under the cir-

cunstances now prevailing, the said order was tantamount to




a temporary injunction and is appealable, I therefore
have authority under Rule 62(g), Federal Rules of Civil
Procedure, and 28 U,S.C.A. 31651, to entertain the motion
for stay,

On the merits of the motion the defendants contend
that the complaint filed in the District Court asserts federal
jurisdiction only under the several Civil Rights Acts, which
in turn are based upon Setion 1 of the Fourteenth Amendment
to the Constitution of the United States., This is conceded
by the plaintiffs,

It being clear that the Supreme Court of the United
States has held that the Civil Rights Acts do not encompass
actions of the kind described in the complaint, see Collins
ve Hardyman, 341l U5, 651 and Screws v, United States, 325
UsS. 91, I am convinced that the trial court was without
jurisdiction to entertain this suit. This being so, I am of
the opinion that the injunctive order was null and void,

The motion of the defendants for a stay of the
injunctive order is, therefore, GRANTED,

It is ORDERED THAT the injunctive oxrder, entered by
Honorable J, Robert Elliott on July 20, 1962, be and the
same is hereby stayed, vacated and set aside pending a
full hearing on the merits of the plaintiffs' petition for
temporary injunction,

This 24th day of July, %962.

Elbert P, Tuttle
Chief Judge
United States Court of Appeals
Fifth Circuit

) 7
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‘ﬁﬁl“ y IN THE UNITED STATES DISTRICT COURT
oo § MIDDLE DISTRICT OF GEORGIA

y P @ ALBANY DIVISION
v"/ fé‘q e s 00008

ng D. KELLEY, JR., individually
and as Mayor of the City of Albany,
STEPHEN A. ROOS, individually and
as City Manager of the City of
Albany; and LAURIE PRITCHETT,

Chief of Police of the City of
Albany,

Plaintiffs,

VS, NO. 727
M. S. PAGE, DR. W. G, ANDERSON,
SIATER KING, CHARLES JONES,
REVEREND MARTIN LUTHER KING, JR.,
REVEREND RALPH ABERNATHY, REVEREND
WYATT TEE WALKER, MRS. RUBY HURLEY,
CONGRESS OF RACIAL EQUALITY,
SOUTHERN CHRISTIAN LEADERSHIP
CONFERENCE, STUDENT NON-VIOLENCE
COORDINATING COMMITTEE, THE
NATIONAL ASSOCIATION FOR THE
ADVANCEMENT OF COLORED PEOPLE,

and THE ALBANY MOVEMENT, and

other persons whose names are
unknown and who are acting in
concert with them,

Defendants.
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AMENDMENT TO COMPLAINT
s -

Come now plaintiffs, prior to the filing of responsive
pleadings by defendants, and move to amend their complaint
as follows:

1,

By adding thereto a new paragraph to be known as
Paragraph 22A to read as follows:

122A.

Plaintiffs show that, in addition to all the foregoing,

defendants, their agents, officers and other persons acting
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Page 2 - Amendment to Complaint

Case No. 727 - U. S. District Court

Middle District of Georgia - Albany Division

in concert thegewith, have committed the following acts:

(a) Conducted mass marches and demonstrations on the
downtown public streets of Albany of such size and magnitude
that plaintiff Pritchett was compelled, in order to protect
defendants and adequately patrol the immediate area in which
they were situate,to call in all mobile units of the City of
Albany, leaving the remainder of the City virtually without
police protection, save only one patrol car, whereas normally
nine (9) patrol cars and five (5) motorcycles would be
assigned to the said remaining area of the City. On said
occasions, plaintiff Pritchett was also required, in order
to adequately protect defendants and prevent mass mob violence,
to block off entirely the streets occupied by defendants,
thereby depriving other citizens and inhabitants of the City
of Albany of equal protection of the law in the free and

uninterrupted use of such streets and further depriving

merchants in the area affected of the free and equal use of
their respective private properties,

(E)On the night of July 24, 1962, defendants, their
officers, agents, associates and other persons aiding in
concert therewith, numbering four to five thousand persons,
marched into the downtown business section of the City, known
as Harlem, throwing bottles, rocks, threatening and cursing
officers attempting to quell the disturbances thereby created,
as a result of which plaintiff Pritchett was compelled, in
order to restore peace, conserve human life and maint;in order,
to close all business establishments in the Harlem area, and,

on numerous other occasions, all establishments selling
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Page 3 - Amendment to Complaint

Case No. 727 - U. S. District Court

Middle District of Georgia - Albany Division

alcoholic and malt beverages were required to be closed, there-
by denying to said owners the free and equal protection of the
laws in the uninterrupted use of their respective properties,
while other pfoperty owners not in the restricted area were

not required to be deprived of the uninterrupted use thereof."

20
By adding to Paragraph 1 of the complaint the following:
“The amount in controversy exceeds Ten Thousand

Dollars ($10,000), exclusive of costs and interest."™

WHERETF ORE, plaintiffs pray that this, their first

amendment, be filed. | /"\
Address: // & ) 3
P. 0. Box 1496 e ¢
Albany, Georgia .AH G. RAWLS, Clﬁy Attorney

af
Judicial Building Vo el X%Vd/“ .
40 Capitol Square EUGENE COOK , Attorney General
Atlanta, Georgia e /}///

ol )T w,pm\.,/ﬂx_w«-é///
Elberton, Georgia E, FREEMAN LEVERETT

Deputy Assistant Attorney General

ATTORNEYS FOR PLAINTIFFS

My g4 OIS
g

CERTIFICATE OF SERVICE

The undersigned hereby certifies that he has this dajn

Efserved the defendants in the within case with copy of this

first amendment to plaintiffs' complaint by personally handing

copy of same to their attorneys of record, C. B. King and

2 D. L. Hollowell.

This 4/> day of //&W({% , 1962,

/»/ et
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IN THE UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF GEORGIA

ALBANY DIVISION

ASA D. KELLEY, JR., individually
and as Mayor of the City of Albany;
STEPHEN A. ROOS, individually and
as City Manager of the City of
Albany; and LAURIE PRITCHETT,

Chief of Police of the City of
Albany,

Plaintiffs,

NO. 727

Vs.

M. S. PAGE, DR. W. G. ANDERSCN,
SLATER KING, CHARLES JONES,
REVEREND MARTIN LUTHER KING, JR.,
REVEREND RALPH ABERNATHY, REVEREND
WYATT TEE WALKER, MRS. RUBY HURLEY,
CONGRESS OF RACIAL EQUALITY, SCUTHERN
CHRISTIAN LEADERSHIP CONFERENCE,
STUDENT NON-VIOLENCE COORDINATING
COMMITTEE, THE NATIONAL ASSCCIATICN b
FOR THE ADVANCEMENT OF COLORED )
PEOPLE, AND, THE ALBANY MOVEMENT, and )
other persons whose names are unknown and g \
)
)
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who are acting in concert with them,

Defendants.

ANSWER
O Answering paragraph numbered one of the complaint, these defendants
say that this court is without jurisdiction of this cause under Title 28

United States Code 1343 or 1331.

2. Defendants admit the allegations of paragraph 2 of the complaint.
3 Defendants admit the allegations of paragraph 3 of the complaint.
L. Defendants admit that plaintiff Roos is the city manager of the City

of Albany. The remainder of paragraph L defendan®s deny and say that the

city manager does not have supervisory control over the police department and
that his powers and duties are defined in Section L of the Charter of the City
of Albany.

5. Defendants admit that the Congress of Racial Equality is a New York
Corporation. Defendants deny that corporation has an office and place of
business in Albany, Georgia or in the Middle District of Georgia.

6. Defendants admit paragraph numbered 6.

T Defendants deny paragraph 7 and say that Charles Jones is a resident

of the State of Georgia, presently residing in Albany, Georgia.
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8. Defendants admit that Martin Luther King, Jr., Ralph T. Abernathy,
Wyatt T. Walker and Ruby Hurley are residents of Fulton County; Georgia and
admit that all of these defendants, with the exception of Ruby Hurley, are
temporarily in Dougherty County, Georgia. Defendants say that Ruby Hurley
has been in Dougherty Ccunty, Georgia occasicnally since November, 1961.

9. Defendants admit paragraph numbered 9 of the complaint.

10, Defendants admit that the NAACP is a New York Corporation qualified

to do business in Georgia. Dcfendants deny that the NAACP, Inc., has an
office and place cf business in Dougherty County. Defendants say that NAACP,
Inc., has an office and place of business in Fulton County. The Albany Branch
of NAACP is an unincorporated asscciation of individuals to which the NAACP,
Inc., has lent its name.

12. Defendants deny each and every allegation of paragraph twelve of the
complaint and demand strict proof thereof.

13 Defendants deny each and every allegation of paragraph 13 and demand
strict proof thereof.

1k, Defendants deny each and every allegation of paragraph 1 and demand
strict proof thereof.

15, Defendants deny each and every allegation of paragraph 15 of the
complaint and demand strict proof thereof.

16. Defendants admit that some members of the Albany Movement have picketed,
as individuals, private businesses in the City of Albany in an effort to
peacefully persuade the owners thereof to serve Negro patrons at lunch cuunters
in such establishments on a non-segregated basis, to peacefully persuade such
establishments to emplcy Negroes, and to peacefully persuade such establish-
ments to remove signs designating separate drinking fountains and rest rooms
and other public facilities for Negro (colored) or white customers. These
picketers have been arrested for this activity. Some members of the Albany
Movement, as individuals, have requested service at lunch counters in business
establishments in the City of Albany and have been refused such service solely
on account of their race and color. On some of these occasions those request-
ing service have refused to leave and have been arrested. Defendants admit
that some members of the Student Non-Violent Coordinating Committee have also
picketed and have also requested service and have been refused service as

described supra. Members of the other defendant organizations have dane likewise




as individuals but not as members of their respective organizatioﬁs.

L« Defendant King denies the allegations of paragraph 17 as written,
but says he has stated that he will not obey unjust segregétion laws; that
such laws must yield to the higher moral law. Answering further, this
defendant says that to the best of his knowledge and in his opinion he has
not at any time "intentionally violated a valid ordinance of the City of
Albany." Said paragraph has no applicability to the other defendants.

18. Defendant W. G. Anderson admits forwarding the letter of July 19, 1962,
marked Exhibit "A", to the City Manager of Albany, but denies that said
letter recites that any member of the Albany Movement intended to violate
the Parade Permit Ordinance of the said city; rather, it shows that said
members were notifying said city manager of their intention to comply with
all valid laws of the City of Albany. Said paragraph is not applicable to
the other named defendants.

19. All of the defendants deny each and every allegation of paragraph 19
of the Complaint. Further answering said paragraph, defendants say that
they and others have suwught peacefully to protest against certain segregation:
laws and practices of the City of Albany and certain inequitable employment
policies of some merchants of said city; that the Chief of Police and other
police officials of said city have sought in various and divers ways to
thwart the peaceful attempts of said defendants and others exercising their
constitutional rights of freedom of assembly and of peaceful protest, by
arresting, harrassing and intimidating the defendants and others engaged
with them as described above.

20, Defendants deny each and every allegation of paragraph 20 of the
Complaint and demand strict proof of same.

21. Defendants deny each and every allegation of paragraph 21 of the
Complaint and demand strict proof of same.

22 Defendants deny each and every allegation of paragraph 22 of the
Complaint and demand strict proof thereof.

23 Defendants deny each and every allegation of paragraph 23 of the

>y A7
Complaint and demand strict proof thereof. ‘/ZZ////



WHEREFORE, the defendants pray:

a. That this Court will deny the plaintiffs request for
a preliminary and permanent injunction; and

b. Will dismiss the complaints herein for lack of juris-

diction.,

§$§§

L/ ///

C " B. Ki g}
221 South Jackson Street
Aybany, Geqr 1a

f

D ﬁ({é‘ owell “

8594 Hunter Street N. W,
Atlanta, Georgia

Frank D. Reeves
Washington, D. C.

Carl Rachlin
280 Broadway
New York, N. Y.

Constance Baker Motley
Jack Greenberg

10 Columbus Circle
New York 19, N. Y,

Attorneys for Defendants



VERIFICATTION

GEORGIA, DOUGHERTY COUNTY,

Now comes SLATER KING, before the undersigned; an officer
authorized under the laws of the State aforesaid to administer
oaths; who deposes and says under oath that he is one of the
defendants in the foregoing answer and that the allegations

contained therein are true and correct.

«jf i — . ¢
AL oA — 'f“ﬁﬁ"ﬂx )

1
SLATER KING :

Sworn to and subscribed_ before me

this Jet day of - , 1962,

(nas Wit Buth.

NOTARY PUBLIC

My commission expires on /7&&_,,22;_, 19_éé.
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"IN THE UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF GEORGIA

ALBANY DIVISION

ASA D, KELLEY, JR., individudly
and as Mayor of the City of Albany;
STEPHEN A, ROOS, individually and
as City Manager of the City of
Albany; and LAURIE PRITCHETT,

Chief of Police of the City of
Albany,

Plaintiffs,

Vs.

M. S. PAGE, DR, W, G, ANDERSON,

SLATER KING, CHARLES JONES,

REVEREND MARTIN LUTHER KING, JR.,
REVEREND RALPH ABERNATHY, REVEREND
WYATT TEE WALKER, MRS. RUBY HURLEY,
CONGRESS OF RACIAL EQUALITY, SOUTHERN
CHRISTIAN LEADERSHIP 'CONFRERNCE,

STUDENT NON-~VIOLENCE COORDINATING
COMMITTEE THE NATIONAL ASSOCIATION

FOR THE ADVANCEMENT OF COLORED

. PEOPLE, AND, THE ALBANY MOVEMENT, and
.other persons whose names are unknown and
who are acting in concert with them,

Defendants.
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MOTION TO CONSOLIDATE

Come now the defendants by their undersigned attorneys
and pursuant to Rule 42(a) of the F.R.C.P. and move this Court
for an order consolidating the trial of the instant case with
two other cases now pending before this Court, to-wit:

(1) WwW. G. Anderson; et al Vs. City of Albany, et al;
Civil Action No. 730;

(2) W. G. Anderson, et al Vs. City of Albany, et alj
Civil Action No. 731.

and as grounds therefore show the Court the following:
I
The instant action and the two cases sought to be consoli-
dated therewith involve common questions of law and facé.
IT
The evidence already presented in the instant case would
be the same as the evidence presented in the cases sought to

be consolidated herewith.
7/
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I1T
A consolidation of the instant case with the two cases
pending in this Court and sought to be consolidated would
avoid unnecessary costs and delays.
IV
The parties in the instant action and in the two cases
sought to be consolidated are infact the same.
WHEREFORE, defendants pray:

That this Court will grant their motion to consolidate.

{
j L"L /Yt -
i . 'Y
C. B. King
221 South Jackson Street
AY¥bany, ; Georgia

AVOUAKAL Y aliil
DXL TS

8591 Hunter Street, N. W,
Atlanta, Georgia

Frank D. Reeves
Washington, D, C.

Carl Rachlin
280 Broadway
New York, N. Y.

Constance Baker Motley
Jack Greenberg

10 Columbus Circle
New York 19, N, Y.

Attorneys for Defendants



CERTIFICATION

This is to certify that I, C. B, King, one of counsei
for the defendants in the attached captioned matter, do
hereby certify that I have this 6th day of August, 1962,
personally served H. G. Rawls, counsel of record for the
plaintiffs in the attached captioned matter; a copy of the

foregoing answer, motion for consolidation and order,

L // M £

C. B. KING, Of
Counsel for Heféndmmts

/
f
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IN THE UNITED STATES8 DISTRICT COURT

MIDDLE DISTRICT OF GEORGIA

ALBANY DIVISION

ASA D. KELLEY, JR,. individually,

and as Mayor of the City of Albany,
STEPHEN A. ROOS, individually and

as City Manager of the City of Albany;
and LAURIE PRITCHETT, Chief of Police
of the City of Albany,

Plaintiffs,

Vs. NO. 727

M. S. PAGE, DR. W, G. ANDERSON,

SLATER KING CHARLES JONES,

REVEREND MARTIN LUTHER KING, JR.,
REVEREND RALPH ABERNATHY REVEREND
WYATT TEE WALKER MRS. RUBY HURLEY
CONGRESS OF _ RACIAL EQUALITY, SOUTHERN
CHRISTIAN LEADERSHIP 'CONFERENCE,
STUDENT NON-VIOLENCE COORDINATING
COMMITTEE, THE NATIONAL ASSOCIATION
FOR THE ADVANCEMENT OF COLORED
PEOPLE, AND, THE ALBANY MOVEMENT, and
other persons whose names are unknown and
who are acting in concert with them,

Defendants.
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ORDER

Upon consideration of the foregoing motion of the defen-
dants, the instant action is hereby consolidated with the
following cases:

(1) W. G. Anderson, et al Vs, City of Albany, et alj;
Civil Actidion No. 730;

(2) W. G. Anderson, et al Vs. City of Albany, et alé
Civil Action No. 731L.

as provided by Rule 42(a) F.R.C.P.

JUDGE, UNITED STATES DISTRICT COURT



TRANSCRIPT OF EVIDENCE

THE COURT REPORTERS TRANSCRIPT OF THE EVIDENCE IS ALREADY IN THE
FIFTH CIRCUIT COURT OF APPEALS IN A COMPANION CASE CIVIL ACTION
NO, X¥¥ 730 - ALBANY DIVISION and CIRCUIT COURT OF APPEALS NO, 20,501



IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF GEORGIA

'ALBANY DIVISION

ASA D. KELLEY, JR., individually and as
Mayor of the City of Albany; STEPHEN A.
ROOS, individually and as City Manager of
the City of Albany; and LAURIE PRITCHETT,
Chief of Police of the City of Albany,

Plaintiffs,

Ve CIVIL

M. S. PAGE, DR, W. G. ANDERSON, SLATER KING,
CHARLES JONES, REVEREND MARTIN LUTHER KING,

JR., REVEREND RALPH ABERNATHY, REVEREND WYATT
TEE WALKER, MRS. RUBY HURLEY, CONGRESS OF
RACIAL EQUALITY, SOUTHERN CHRISTIAN LEADERSHIP
CONFERENCE, STUDENT NON-VIOLENCE COORDINATING
COMMITTEE, THE NATIONAL ASSOCIATION FOR THE
ADVANCEMENT OF COLORED PEOPLE, and THE ALBANY
MOVEMENT, and other persons whose names are
unknown and who are acting in concert with them,

Defendants.

ACTION

NUMBER

727

N N N N N N Nt N N Nt Nl Nk N N N N Nt Nt St N

W. G. ANDERSON, ELIJAH HARRIS, SLATER KING,
EMANUEL JACKSON, and MARTIN LUTHER KING, JR.,
on behalf of themselves and others similarly
situated,

Plaintiffs, CIVIL

Ve ACTION

THE CITY OF ALBANY, GEORGIA, a body corporate;
ASA D. KELLY, JR., Mayor of the City of Albany,
Georgia; BUFORD COLLINS, Mayor pro tem. of the
City of Albany, Georgia; ALLEN F, DAVIS, W. C,.
HOLMAN, JR., L. MOTT, T. H. McCOLLUM, and C. B.
PRITCHETT, JR., Constituting the Board of Com-
missioners of the City of Albany, Georgia;
LAURIE PRITCHETT, Chief of Police of the City
of Albany, Georgia; Stephen Roos, City Manager
of the City of Albany, Georgia,

NUMBER

731

Defendants.

"vvvvvvvvvvvvvvvvvvv
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ELLIOTT, District Judge.

Civil Action No. 727 is a proceeding instituted by Asa D.

Kelly, Jr., individually and as Mayor of the City of Albany, Georgif,

and others against M. S. Page and others. Civil Action No. 731 is

.
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a suit instituﬁed by W. G. Anderson and others against the City of
Albany, Georgia and others, to which a cross-complaint was insti-
tuted by the Defendants named therein. The Plaintiffs in Civil
Action No. 727 and the Plaintiffs in Civil Action No. 731 and the
Defendants in Civil Action No. 731 all seek preliminary and perma-
nent injunctions to redress claimed grievances. On the same date
on which Civil Action No. 731 was filed W. G. Anderson and others,
who are substantially the same parties Plaintiff as appear in
Civil Action No. 731, filed another civil action designated Civil
Action No. 730 for the purpose of enjoining the City of Albany from
operating alleged segregated public facilities. Because of the
related nature of all three of these cases they were consolidated
for the purpose of trial and the Court's decision has heretofore
been filed in connection with Civil Action No. 730. This opinién
will, therefore, be determinative of the issues in the remaining
two cases, Civil Action No. 727 and Civil Action No. 731. This
opinion is intended as compliance with the provisions of Rule 52,

Federal Ruies of Civil Procedure.

On July 20, 1962 Asa D. Kelly, Jr., individually and as
Mayor of the City of Albany instituted a civil proceeding against
M. S. Page and others seeking to secure to the citizens of the
City of Albany, Georgia the equal protection of the laws as
guaranteed to them by the Constitution of the United States and to
secure tb said citizens the free and uninterrupted use of their
private properties and the City facilities free from organized
mass breaches of the peace which were claimed to have prevented
and hindered the Plaintiffs and other duly constituted authorities
of the City from according to the citizens of the City the equal
protection of the law. Jurisdiction‘was claimed under the provi-

sions of 28 U.S.C.A., §§ 1343 and 1331, as amended. The complaint

76 *




set out that Kelly and certain other of the Plaintiffs were duly
constituted authoriti;s of the City and that some of the Defendants
were individuals who were residents of the City, that some were
individuals temporarily in the City, and some of the other Defen-
dants were corporations or associations carrying on activities
within the City. Generally the complaint contended that the
Defendants were fomenting violence in the city, provoking breaches
of the peace and committing other léw violations which had caused
large numbers of people to congregate on the public streets in
violation of law and that the Defendants and others acting in
concert with them had obstructed and blocked public streets so as
to deny the Plaintiffs and others for whom the Plaintiffs were
responsible their civil rights, including the right to freely use
the streets and the right to unimpaired ingress and egress to
public and private buildings in the area, and that these activities
on the part of the Defendants had unlawfully prevented the Plain-
tiffs as public officials from giving or according to all persons
in the City of Albany the equal protection of the laws, all in
vi§1ation of certain State statutes of the State of Georgia referred
to and in violation of Title 42, U.S.C.A., § 1985(3). The complaint
contended that the usual and ordinary processes of law were wholly
inadequate to cope with the situation and that the Defendants were
threatening to commit repeated violations of certain ordinances of
the City of Albany and penal statutes of the State of Georgia.
Further, that the Defeﬁdants had conducted numerous mass demonstra-
tions at sundry times and had threatened members of the public and
police officers of the City of Albany and had éngaged in.acts of
violence directed at police cars and police officers and other

citizens, and that as a result of the acts of the Defendants an




atmosphere of impending danger had been created which threatened
to erupt in mass violence if certain threatened conduct on the part
of Defendants was_not restrained and temporarily and permanently
enjoined. The complaint prayed for an order enjoining the Defen-
dants and those acting in concert with them from continuing to
incite or encourage unlawful picketing, unlawful parading or
unlawful marching in the City of Albany and from engaging or
particiéating in other acts designed to produce breaches of the
peace in violation of the ordinances of the City of Albany and

certain statutes of the State of Georgia.

A few days thereafter W. G. Anderson and others filed a class
action on behalf of themselves and others similarly situated which
is designated Civil Action No. 731, invoking the jurisdiction of
the Court pursuant to the provisions of Title 28, United States
Code, § 1343(3) and seeking relief under the provisions of Title
42, United Staﬁes Code, § 1983. This action was brought against
the City of Albany, Georgia and substantially the same parties who
are the Plaintiffs in Civil Action No. 727 above referred to. In
this action the Plaiﬁtiffs contend that they were being deprived of
certain rights, privileges and immunities secured to them by the
First Amendment to the Constitution and by the equal protection
clause of the Fourteenth Amendment. The Plaintiffs complained that
the Defendants were denying to the Plaintiffs and others whom they
represent the righﬁ to peacefully protest against State enforced
racial segregation by peacefully parading upon the public sidewalks
of the City of Albany and peacefully assembling and speaking
against such segregation, also that the Defendants were Aenying to
the Plaintiffs the right to peacefully demonstrate against State

enforced racial segregation, also that the Defendants were denying
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to the/Plaintiffs the right to peacefully picket against State

enforced racial segregation in publicly owned, operated or leased
facilities, also that the Defendants were denying to the Plaintiffs
the right to peacefully protest racial segregation in privately
owned and operated transportation facilities, such as, buses, bus
depots, taxicabs, theatres, drug stores, department stores and
other such facilities which are open to the general public. The
complaint furﬁher set out that the Plaintiffs were bringing this
action on behalf of themselves and others similarly situated
pursuant to the provisions of Rule 23(a)(3) of the Federal Rules

of Civil Procedure, and alleging that the individual Defendants
named in the complaint are all duly elected and appointed officials
of the City of Albany, and fhat the Defendants exercise all the
corporate powers and authority of the City of Albany. The complaint
further alleged that the Plaintiffs and members of their class had
been prevented by the City of Albany from peacefully demonstrating
against State enforced racial segregation in the City of Albany and
that certain of the Plaintiffs have been arrested and charged with
disorderly conduct while peacefully picketing within the City
against State enforced racial discrimination and that the Plaintiffs$
and members of their class had been threatened with future arrests
for engaging in the peaceful activities previously referred to.‘
The—complaint prayed that the Defendants be enjoined from continuing
to pursue a policy of denying to Negro citizens the right to peace-
fully pfotest against State enforced racial segregation in the City
of Albany and from continuing to deny to Negro citizens a permit to
peacefully demonstrate against State enforced racial segregation by
peacefully parading through the streets and from continuing to deny
to Negro citizéns the right to peacefully picket against such

segregation, and further from continuing to deny to Negro citizens

; 5.




the right to peacefully protest against racial segregation in pri-
vately owned and operated transportation facilities, buses, bus
depots, taxicabs, theatres, drug stores, department stores and
other facilities open to the general public for trade. Finally,
the complaint prayed that the Defendants be enjoined from continuing
to prevent or thwart the activities heretofore described by denial
of appropriate approval and by arrests or threat of arrest, or by
abuse of State Court processes, or by seeking State Court injunc-

tions, or by harrassment and intimidation.

As heretofore noted, the Defendants in Civil Action No. 731
are substantially the same as the Plaintiffs in Civil Action No.
727 and upon the filing of the complaint by the Plaintiffs in Civil
Action No. 731 these Defendants filed their cross=complaint in which
they make substantially the same allegations as are made by them as
Plaintiffs in Civil Action No. 727, and praying in their cross-
complaint that the Court enjoin the Plaintiffs in Civil Action No.
731 from doing the things and engaging in substantially the same
activities as are complained of in Civil Action No. 727. Conten-
tion was made by the Defendants in Civil Action No. 727 that the
Court was without jurisdiction to grant the relief sought in that
case, but the fact that substantially the same relief is sought by
substantially the same parties as Defendants in Civil Action No.
731 against the Plaintiffs in Civil Action No. 731, makes it
unnecessary for us to determine the question of jurisdiction in
Civil Action No. 727 unless the relief prayed for in that action
is granted with respect to denominated parties in that action who
are not denominated parties in Civil Action No. 731. Cléarly the
Court has jurisdiction of all of the parties and of the subject

matter in Civil Action No. 731 as originally instituted and of the
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cross—-complaint in that action, and we will, therefore, proceed to

a determination of the issues.

It is obvious from a detailed review of the record in this
case that the difficulties which constitute the foundation of this
litigation with which we are here concerned began months before any
litigation was filed. A substantial portion of the evidence in the
case introduced by Plaintiffs and Defendants related to isolated
incidents, some of which dated back more than a year before this
litigation was filed, but what we must decide is whether the cir-
cumstances which existed at the timé of the conclusion of the
hearing in these cases, or the circumstances existing now, warrant

the injunction prayed for by the respective parties.

Because of the large number of witnesses who testified upén
the hearing in these cases and the great amount of time which
necessarily had to be consumed in conducting the hearing, it was
necessary that the hearing be conducted in stages over a period of
several weeks, the hearings beginning on July 30 and ending on
September 26,.1962. This was made necessary because it was impos-—
sible for the Court to devote more than a few days at a time to the
conduct of the hearing. But while this procedure may have been
inconvenient to counsel and to the Court, it is obvious that it did
and will contribute to a proper ultimate determination of the

issues involved.

The evidence demonstrated that the issuance of this Court's
temporary restraining order in Civil Action No. 727 on July 2Q,
1962 was amply justified by the tﬂen\existing circumstances. The
evidence further demonstrated that after the issuance of this
restraining order the general situation in the community with

respect to the complaints of all parties concerned began to improve
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and with one exception, that being on the date on which the
restraining order was dissolved, there were no further evidences of
danger of mass violence such as was indicated at the time of the
filing of the coﬁplaint in Civil Action No. 727. 1In fact, it is
noted by the Court that there was no evidence introduced by the
Plaintiffs in Civil Action No. 727 of any substantial incidents or
aggravations of any nature which occurred from the time of the
beginning of the hearings in this matter on July 30 until the con-
clusion thereof on September 26, 1962. Likewise, and on the other
hand, much of the evidence introduced by the Plaintiffs iﬁ Civil
Action No. 731 related to incidents considerably antedating the
date of hearing. An incident complained of as having occurred at

a movie theatre was described as having taken place in November,
1960, an incident complained of as having occurred at a bus station
took place in January, 1962, a picketing arrest complained of
occurred in March, 1962, a taxicab incident complained of occurred
in April, 1962. Bach of these incidents occurred several months
prior to the institution of these suits, and, as heretofore
observed, much of the evidence related to dates long past, and here
%éain it is noted that there was obviously substantial improvément
in the areas of complaint as described in Civil Action No. 731
beginning about the time of the beginning of the hearings in these
cases, and there was no evidence of any substantiél incident of the
nature complained of in the complaint as having occurred at any
time subsequent to about August 1, 1962. Whether the mere fact
that the antagonists in the litigation had an opportunity to pub-
licly state their criticisms and feelings had an ameliorating
effect, or whether the change was brought about through some other

means, it was obvious to the Court by the time the hearings were
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concluded that it was doubtful whether any injunction of any

nature should be issued by the Court. Wishing to avoid the mistake
of making any hasty or ill-considered decision which might result
in a disruption of the state of comparative tranquility which had
returned to the community, and being further convinced that a de-
tailed review of the voluminous record was needed to properly
appraise the evidence, the Court deferred its decision, and the
Court at one stage during the course of the hearing reminded counse]
of their right to make application to the Court to reopen the
record at any time before final decision was announced in the
matter in order that evidence of any further incidents considered
by counsel as worthy of being brought to the attention of the Court
might be presented to aid the Court in its ultimate determination
as to whether injunction should issue. At another stage in the
proceedings counsel stated that it might develop that they would
like to ask for the privilege of submitting evidence of additional
matters by way of deposition, The Court is impressed by the fact
that at no time since the conclusion of the hearings have counsel
for any of thg parties litigant expressed any desire to submit any
additional evidence relating to any circumstancig or incidents
which may have developed since September 26, 1962, which might be
deemed worthy of consideration by the Court in support of the

respective redquests for injunction.

We do not deem it necessary to make specifié findings with
respect to particular incidents complained of by the Plaintiffs in
Civil Action No. 727 or by the Plaintiffs in Civil Action No. 731,
nor by the Defendants in their cross-complaint in Civil Action No.

731. To do so would result as a practical matter in a recapitula-
tion of a great portion of the record. But we do find as a matter
of fact and as a matter.of law that the situation existing at the

time of the conclusion of the hearings in these matters and the
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situation now existing insofar as the Court is informed does not
show on the part of the officials of the City of Albany, as Plain-
tiffs in Civil Action No. 727 and as Counter-claimants in Civil
Action No. 731, such an existing interference with its governmental
functions or such an existing danger of mass violence as would
warrant the injunctive relief sought by the City. Likewise, we do
find as a matter of fact and as a matter of law that the situation
existing at the time of the conclusion of the hearings in these
matters and the situation now existing insofar as the Court is in-
formed does not show on the part of W. G. Anderson and others, as
Plaintiffs in Civil Action No. 731, such a denial to Negro citizens
of the right to peacefully protest and demonstrate against alleged
State enforced racial segregation or segregation in the other
circumstances complained of, nor such threats or intimidation as

would warrant the relief sought by them.

Equity acts in the present tense and whether the relief sought]
is to be granted is dependent on present and future conditions rathe
than solely on}those existing prior to the bringing of suit. When
it appears that the situation complained of has been substantially
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