AUKELIA S. BROWDER, end IN THE
SUSIL MCDONALD, and JEANEATTA !
REESE, and CLAUDETTE COLYIN, by UNITED STLTES DISTRICT

¢ Ps Colvin, next friend, and

lisRY LOUISE SWITH, by Frank Smith, COURT FOR TH MIDDLE
next friend, and others similerly ‘ '
situated, DISTRICT OF sLABubia

NCKTHLRN DIVISIION
CIVIL ACTION No. /) L T7-N

Plaintiffs

VSs

Wi ae GAYLD; CLYDE SELLIRS and
FRANK PARKS; individually and as
nembers of the Bosrd of Com-
nissioners of the City of lontgomery,
salabama, and GOODWYN J. RUPPLUTHAL,
individually and as Chief of Police
2f the City of lontgomery, alabame,
angd ,

THE MONTGOMERY CITY LINLS, INC.,

4 corporationy and JAYES F. PLAKE;
and ROLERT CLLERE,

Defendants

COMPLAINT

I. (a) The jurisdiction of this Court is invoked under Title 28, United

States Code, Section 1331, this being a eivil action arising under the Con=
shitution and laws of the Unitcd States wherein the matter in controversy exceeds
th- sum of three thousand dollars exclusive of intcrest and costs;

(b) The jurisdictiocn of this Court is also invoked under Title 28, United
Stztes Code, Section 1343 (3). This action is authorized under Title 42, United
States Code, Section‘lgsz, to be commenced by any citizen of the United States,
or other person within the jurisdiction thereof, to redress the deprivation,:
under color of a state law, statute, ordinance, regulation, custom or usage, of
r'zhts, privileges and inmunities secured by the Fourteenth Amendment to the
Constitution of the United States, Section 1, aﬁd by Title 42 of the Uniteéd
tates Code, Secticn 1931, providing for the equal rights of citizens and of all
other persons within the jurisdiction of the United States; and of Title 42,
United States Code, Section 1985, since this involves a conspiracy to interferé
with the civil and constitutional rights of citizcns of ﬁhe United States(

(¢c) The jurisdiction of the Court is also invoked under Title 28, United

States Code, Section 2281. This is also an action for an interloeutory and
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)
permanent injunetionsy to restrain the wnforecememt of the provisions of Title

48, Scction 301 (3la, 31b, 3le), Code of Alebama, 1940, as amended upon the
grounds of unconstitutionality. Pertinent provisions of said statutes are
attached hereto, marked Ixhibit "A", and made a part of this complaint.

2+ This is also & proceeding for declaratory judguea$® under Title 28,
United States Code, Sections 2201 and 2202, to declare the rights and legal
relaetionships of the parties in the mstter in controversy, to wit:

(a) Whether the enforcement, execution or operation of Title
48, Section 301 (3la, 3lb, 3lc), Code of Alabama, 1940, es amended,
which requires the segregation of Plaintiffs and other Hegro
citizens, solely because of race and color on motor vehicle carricrs
for hire operating within the City of wmontgomery and the State of
Alabama, deny to them their rights, privileges and immunities as
citizens of the United Statcs, and the equal protection of the laws
as secured by the Fourteenth Amendment to the Constitution of the
United States, and rights and privileges secured to them by Title
42, United States Code, Section 1981 and 1983, and whether said
enforcement, execution and operstion of said statutes are for the
aforesaid reasons unconstitutional and void.

(b) Whether the enforcement, exccution or operastion of Sections
10 and 11 of Chapter 6, Code of the City of idontgomery, Alabama,
1952, pertinent provisions of sald ordinance are attached hereto,
marked Exhibit "B" und mede a part of this complaint, which re-
gquires the segregetion of Pluintiffs, and other Negro Citizens,
solely because of their race and color on motor vehicle carriers
for hire operating within the City of Montgomery and the State of
Alabama deny to them their rights, privileges and immunities as
citizens of the United States, and the equal protection of the
laws as secured by the Fourteenth #mendment to the Constitution
of the United States, and rights and privileges securcd to them
by Title 42, United States Code, Sections 1981 and 1983, and
whether said enforcement, cxecution and operation of said
ordinances are for the aforesaid rcasons unconstitutional and
voidoe

(¢c) Whether the acts and conduct of the Defendants, acting
under color of luw und seeking to compcl the Plaintiffs and other
Negro Citizens by threats, force, violence, intimidation, or
hagrassement to usc the trunsportation facilities provided by the
Defendant, Montgomery City lines, Inc., subject to the requirements
of the state statues and city ordinances mentioned aforesaid,
have deprived the Plaintiffs and other Negro Citizens of their
rights as secured by the Fourteenth Amendment to the United
Stetes Constitution and by Title 42, Sections 1981 end 1983 of the
United States Code.

(d) Whether the Defendants violated the Plaintiffs' and other
Negro Citizens' rights as sccured by the Fourteenth Amendment to the
United States Constitution in conspiring among themselves and others
to prevent Plaintiffs and other Negroe Citizens from refusing to use
the bus facilities provided by the Defendamt , montgomery City Lines,
Inc., and in seeking to compel the Plaintiffs and other Negroe
Citizen to use said faeilities by force, threuats, violence,
intimidetion and/or haprass¢ment constitutes a violation of their
rights sccured by the Fourteenth smendment to thc Constitution of
the United States in violation of Title 42, United States Code,
Section 1985.

3. Plaintiffs bring this asction pursuznt to Rule 23 (a) (3) of the Federal
Rules of Civil Procedure for themselves and on behalf of all other Negro Citizens
situated, whose numbers make it impracticable tobring them all before this

Court; they seek common relief based upon common questions of lew and facte.
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4, Each Plaintiff is a Negro and a citizen of the United States and of
the State of Algbama. Eech is @ resident of the City of Montgomery, Montgomery
County, Alabuma, and each usees the public transportation system of the City of
Montgomery and intends to use it in the future. The Flaintiff, Cleudette
Colvin, is a minor over the age of sixteen years and this action is brought on
her behalf by «. P. Colvin, her father as next friend. liary Louise Smith is
a minor over the sge of eighteen yecars and this ection is brought on her behalf
by Frank Smith, her father as next friend.

5. The Defendants, W. A. Gayle, hayor of the City of Montgomery, Alabama;
Clyde Sellers and Frunk Purks are residents of Montgomery County, &lsbama, and
are all members of the Board of Coimissioners of said City of Montgomery. The
Defendant, Goodwyn J. Ruppenthal, is a residcnt of Montgomery County, Alabama,
and is Chief of Police of gaid City of Montgomery, Alsbema. This action is
brought against the Defendants numed above in this paragraph both as individuals
and in their official capacities. The Defendant, Montgomery City Lines, Inc,, is
a corporation organized and existing under the lsws of the State of Alabama with
its principal place of business in the said City of Montgomery, and is engaged in
operating, within the corporate limits and police jurisdiction thereof of said
City of Montgomery, a bus line for the transportation of passengers for hire,
pursuant to an exclusive franchise issued by said City of Montgomery.

6. The Defendant, Montgomery City Lines Inc., acting under color of and in
purported compliance with the statutes and ordinances herein above set out, said
Montgomery City Lines has operutced szid busses on the busis of racicl segregetion,
in violation of the rights guarantced to Plaintiffs and other Negro Citizens
under the Constitution and laws of the United States.

Defendants ,?‘_ljipp‘g_xjg W. Cleerc and Jemes b. Bleke _ure employees and
drivers of buses owned and operated by the Defendant, Montgomery City Lines, Inc.,
acting pursuant to orders from said company, seek to enforce rules ang re-
gulations requiring the segregetion of Negroes on said buses in violation of
their rights under the Constitution and laws of the United States.

7. Defendants, W. A. Gayle, Clyde Sellers and Frank Parks seek to enforce
the aforesald statutes and ordinances and are seeking and conspiring among them—
selves and with others to compel and require the Plaintiffs, and all other
Negro citizens of the City of Montgomery, to comply with the provisions of the
aforesaid unconstitutional statutes and ordinances; and pursuant to their orders,
the Plaintiffs and other Negro citizens who fail to observe these statutes and
ordinances and who refuse to use the facilities of the Defendant, liontgomery

City Lines, Inc., because of such statutos :nd ordinances are subject to arrest



and confinement in jail,

Defendant, Goodwyn J. Ruppenthal, Chief of Police of Said City of
Montgomery, Alabama, seeks and conspires with others under color of law to
compel obedience to the unconstitutionsl statutes and ordinances aforesaid with
respecet to the segregation of Plaintifﬂ;and other Negro Citizens as passengers
on the Montgomery City Lines, Inc., and has actuslly caused to be arrested and/
or caused to be arrested and confined to jail, and/or fined and/or otherwise
punished a number of Negro citizens solely because of their insistance under the
Constitution and Law of the United Steates, that they are entitled to use the
facilities of Montgomery City lines without being segregated thereon; towit:
the Plaintiff, Claudette Colvin, the said Claudette Colvin having been arrested
on or about March 2, 1955, and sentenced in the Juvenile Court of Montgomery
County, Alabama, and placed on probation, which sentence was sustained on appeal,
by the Circuit Court of Montgomery County, Alabama, in Equity; the Plaintiff,
Mary Iouise Smith, the said Mafy Louise Smith having been arrested on or about
October 21, 1955, and convicted and fined $9.00 in the Recorder's Court of the
City of Montgomery; and Rosa Parks, the said Rosa Parks having been arrested on
or sbout December 1, 1955 and convicted and fined %14.00 in the Recorder's
Court of the City of Montgomery.

8, Because of the illegal and unconstitutional acts and the threats of
the Defcndents as aforesaid, and the resulting fear of arrest, embarrassment,
humiliation and violence to their persons, Plaintiffs, along with most other
Negro citizens of the City of Montgomery, have since December 5, 1955, and up to
the present time, refruined from meking use of the transportation facilities
provided by said Montgomery City Lines, Inc., as aforesaid. Howevcr, Plain-
tiffs have suffered and continue to suffer great loss and inconvenience as the
result of the denial to them of their rights to use s-id facilities on an un—
segregated basis without fesr or intimidation.

9+ Since December 5, 1955, the Negro cigizens of Mont gomery, in order
to alleviate the transportation situation above degcribed and to aid each
other in meeting their transportation réeds in going to and from their jobs
and otherwise carrying on their business, social and personal activities,
have organized voluntary car pools, operated without charge, and have made
use of taxicabs operated by Negroes. However, the Defendants Gayle, Sellers
and Parks are now seeking by threats and intimidation to deprive Pleintiffs
and other Negro citizens of the use and benefit of said car pools and taxis
and of other privately provided transportation facilities end thereby to

force them to resume the use of busses on a segregated basis. To this end



-5 -
said Defendants, using their prestige as City Officialsg, have publicly called
upon and urged white employers of Negroes who are now providing>them with
transportation to and from their work, to cease,doing so; the said Defendants
have also, as pert of their plan of intimidation publicly announced their
affiliation, as members, with an organization known as "Central Alabama
White Citizens Council"™ or some similar name, which organization is publicly
dedicated to the mazintenance of segregation in public schools, parks, trans=
portation facilities end other public places and to depriving Negro citizens
of their rights under Section 1 of the Fourtecnth Amendment of the United
States Constitution as interpreted by the United States Supreme Court and as
part df their program of intimidation, said Defendants have also publicly
announced t0 the Press and over the facilities of the Radio and Television
stations their intention to harass persons providing transportation to Negroes
by causing them to be stopped and questioned and their vehicles checked and
examined in detail to determine whether or not such persons might be arrested
and prosecuted for minor violations o laws and ordinances, which are not
being enforced against white persons; and that said Defendants, in numerous
ingtances, have already caused Negro drivers of taxicabs and Negro drivers of
other conveyances to be stopped and questioned by the City Police as to such
matters ast how long they have been hauling passengers, where they work,
where they obtain their gascline and to be otherwise harassed in various
other ways. And Plaintiffs verily beliceve, and allege on information and
belief, that one purpose of the aforesaid questioning by the Police has been
to obtain information for the purpose of brimging pressure upon employers to
discharge Negro employees who are providing transportetion to fellow Negro
citizens and otherwise subject them to economic reprisals.

10. Pla intiffs/%%%i%%h%ng?%l%%%% to resume the use of the busses operated
by the Defondant, Montgomery City lLines, Incorporated as soon as they can do
80 on a non-segregated basis without fear of arrest by the Defendants or their
servants, agents or employees.

1l. Plaintiffs and those similarly situated suffer and are threatened
with irreparable injury by the reason of the acts herein complained of« They
have no plain, adequate or complete rcmedy to redress these wrongs other than
by this suit for an injunction. 4ny other remedy sought would be attended by
pueh unncertainties and delays as to deny substantial relief, would involve
multiplicity of suits and cause further irreparasble injury, damage and in=-

convenience to the Plaintiffs and those similarly situated.
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WHEREFORE, Plaintiffs respectfully pray that:

le The Court convene a Three~judge Court as provided by Title 28 of
the United States Code, Section 2284,

2¢ The Court advance this cause on the docket and order a speedy
hearing thereof according to law and that upon such hearing the Court
enter a temporary injunction to enjoin and restrain the Pefendants, and
each of them, from enforcing Section 301 (3la, 3lb, 3lc) of Title 48 of the
Code of Alabama of 1940, as amended, and Sections 10 and 11 of Chapter 6 of
the Montgomery City Code, 1958, end any and all customs, practices and usages,
pursuant to which Plaintiffs or other persons similarly situated are gegre=
gated in the busses of the Montgomery City Linesg, Incorporated, and restrein
the Defendants from secking to compel Plaintiffs and other Negro Citidens and
from conspiring among themselveg with others to compel the Plaintiffs and
other Negro citizens by force, threats, violence, intimidatiéns, or harass=
ment to use facilities provided by the Montgomery City Lines on the ground
that such statutes and/or ordinences are null and void and inviolation of
the Fourteenth Amendment to the Constitution of the United States.

3« The Court upon & final hearing of this cause will:

(a) Enter & final judgment and decree that will declare and define
the legal rights of the parties in relation to the subject matter of
this controversy.

(b) Enter a final judgment and decrec which will declare that Sectian
301 (3la, 31b, 3lc) of Title 48, Code of Alabama 1940, as amended, and
Section 10 and 11 of Chapter 6 Code of the City of Montgomery 1952 are
unconstitutional and, thcrefore, null and void in that they deny and
deprive the Plaintiffs and other Negro citizens similiarly situated the
equal protection of the laws secured by the Fourteenth Amendment to the
United States Constitution and the rights and privileges secured to them
by Section 1981 and 1983 of Title 42 United States Code,

(¢) Enter a final judgment and decrec declaring that the acts of the
Defendants in seeking to compel the Plaintiffs and other Negro citizens
similiarly situated and in conspiring among themselves and with others
to compcl the Plaintiffs and other Negro citizens similarly situated,
to use the bus facilities provided by the Defondant, Montgomery City
Lines, Incorperated, and in secking to cnforce said unconstitutional
statutes and ordinances are in violation to tpe Fourteenth Amendment to

the United States Constitution and in violation of Title 42, Section
1985, of the United States Code.
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(d) Enter a final judgement and decree enjoining the Defendants;
their agents, scrvants or employees from enforcing the forestated
statues and ordinances on the ground thay thdy are unconstitutional
and, therefore, null and void as forestated. That the Court issue
temporary and permenent injunctions ordering the Tofendents, anmd each
of them,; their servents, agents or ecmployees fror tziking any acts
to prevent or conspiring among themselves or/ani with cthers to pre-~
vent, by force; threot, violence, harassment or 1ntimidétion; Plzin-
tiffs and other Ncgro Citizens similarly situasted from using privately
provided transporiation.

4, The Court allow Plaintiffs their costs and such other relief as may appear

t¢ Hhe Court to be just.

/_\'%[\—«QLO /Q’/;}wd

- Attorney for Plagt iffs

113 Monroe Street
*.ontgomery, Alabama
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EXHIBIT A"

Title 48, Section 301 (3la) Code of Alabama, 1940, as amended. SEPARATE
ACCOMMODATIONS FOR WHITE AND COLORID RACES.,

All passenger stations in this state operated by any motor transportation
company shall have separate waiting rooms or space and separate ticket windows
for the white and colored races, but such accommodations for the races shall be
equal. All motor trensportation companies or operators of vehicles carrying
passengers for hire in this state, whether intrastate or interstate passengers,
shall at all times provide equal but separate accommodations on each vehicle for
the white and colored races. The conductor or agent of the motor transportation
compeny in charge of any vehicle is authorized and required to assign each
passenger to the division of the vehicle designeted for the race to which the
passenger belongs; and if the passengsr refuses to occupy the division to which he
is assigned, the conductor or agent may refuse to carry the passenger on the
vehicle; and tor such refusal neither the conductor or agent of the motor trans-
portation company nor the motor transportetion company shall be liable in
damages. Hny motor transportation coupany or person violating the provisions of
this section shall be guilty of a misdemeanor and, upon conviction shall be fined
not more than five hundred dollirs ror each offense; and each dey's violation of
this section shall constitute a separate ofiense.

The provisions of this section shall be zdministered and enforced by the
Alabama public service commissgion in the manner in which provisions of the Alabama
ilotor Carrier Act of 1939 ere administered and enforced. (1945, p. 731, Appvd.
July 6, 1945.)

Title 48, Section 301 (31lb) Code of Alabama, 1940, as amended. OPLRATORS OF
PASSENGER STATIONS AND CARRIERS AUTHORIZED TO SEGREGATE WHIT AND COLORLD RACES.

All passenger stations in this state operated by or for the use of any
motor transportation company shall be authorized to provide separete waiting
rooms, facilities, or space, or separate ticket windows, for the white and
colored races but such accommodations for the races shall be equal. All motor
trensportation companies and operstors of vehicles, carrying passengers for hire
in this state, whether intrastete or interstate passengers, are authorized and
empowered to provide separate accommodations on each vehicle for the white and
colored races. Any officer or agent of such motor trensportation company or
operator, in charge of any vehicle, is suthorized to assign or reassign each
passenger or person to a division, section or seut on the vehicle designated by
such company or operator, or by such officer or agent, for the race to which the
passenger or person belongs; and if the passenger or person refuses to occupy the
division, section or seat to which he is so assigned, such officer or agent may
refuse further to carry the pussenger on the vehicle. Itor such refusal neither
the officer nor agent, nor the motor transportation company, nor operator, shall
be lisble in damages. (1947, p. 40, Sec. 1, appvd. July 18, 1947.)

Title 48, Section 301 (3lc) Code of Alabama, 1940, as amended. FAILURE TO
COMPLY WITH RULLS AND RACULATIONS A4S TO SEGHRGATION OF WIITk aND COLORID RACES.

It shall be unlawful for any person willfully to refuse or tail to comply
with any reasonable rule, regulctions, or directive of any operator of a
passenger station in this state operated by or for the use of any such motor
transportation company or of any authorized officcr or agent of such operator,
providing separate waiting rooms, facilities, or space, or separate ticket
windows, for white and colored races; or willfully to refuse or fail to comply
with any reasonsble assignment or reassigmment by any officer or agent in charge
of any vehicle of any such motor transportation company or of eny operator of
vehicles of any such motor transportation company or of any operator of vehicles
carrying pessengers for hire; of any pessenger or person to a division, section,
or sest on such vehicle designated by such officer or agent for the race to which
such passenger or person belongs; any person so refusing or failing to comply
with any such reasonable rate, regulation or assignment, as aforesaid, shall be
guilty of a misdemeznor and upon conviction shall be fined not more than +500.00
for such offense. (1947, p. 40, Section 2, appvd. July 18, 1947.)
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EXHIBIT "B"

Section 10, Chapter 6 Code of the City of Montgomery 1952.

Every person operating a bus line in the city shall provide equal but
separate accommodations for white people and ncgroes on his buses, by requiring
the employees in charge thereof to assign passengers seets on the vehicles under
their charge in such menner as to separate the white people from the negroes,
where there are both white wund negroes on the same car; provided, however, that
negro nurse having in charge white children or sick or infirm white persons, may
be assignecd seats among white people. .

Nothing in this section shall be construed as prohibiting the operstors of
such bus lines from separating the races by means of separate vehicles if they

see fit.

Section 11, Chapter 6 Code of the City of ilontgomery 1952.

Any employee in charge of a« bus operated in the city shall have the powers
of a police officer of the city while in actual charge of any bus, for the purpose
of carrying out the provisions of the preceding section, and it shall be unlawful
for any passenger'to rcfuse or fail to take a seat among those assigned to the
race to which he belongs, at the request of anyrsuch employee in charge, if there

is such a seat vacant.
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NORTHERN DIVISION

AURELIA S, BROWDER, and

SUSIE McDONALD and CLAUDETT
COLVIN, by Q. P. Colvin, next
friend,,and MARY LOUISE SHITH,
by Frank Smith, next friend,
and others similarly situated,

Plaintiffs,

vVs.

W. A. GAYLE, CLYDE SELLERS and

FRANK - PARKS, individually and
as members of the Board of
Commissioners of the City of
Montgomery, Alabama, and

GOODWYN J., RUPPENTHAL, individually
and as Chief of Police of the City

of Nont"omery, Alabana, and

THE' MONTGOMERY CITY LINES, INC,,

a corporation, and JAMES F. BLAKE,
and ROBERT CLEERE, and C, C. (JACK)
OWEN, JIMMY HITCHCOCK, and SIBYL .

POOL, as members of the ALABAMA

PUBLIC SERVICE COMMISSION,

Defendants.

JUDGMENT

VNS N . A4 s o A - ~ ~r A4 s ~

,\l &

IN THE DISTRICT COURT OF THE UNITED STATES

FOR THE MIDDLE DISTRICT OF ALABAMA ~ ~  * ===

EILED

JUN 19 1936

,noBsov
- E:E  Clak

-
------------- ol,-_s.l_.\_—..

Byssaver Dep\lt)‘ Clerk

NO. 1147

This cause came on to be heard before a three-judge

court duly'convened pursuant to the provisions of Title 28,

United States Code, Sections 2281 and 2284.

After trial on the merits énd careful consideration

of the evidence therein adduced and after oral arguments and

submission of briefs by all parties, the Court, being fully

ad

vised in the premises, found in an opinion handed down on

June 5, 1956, that the enforced segregatlon of Negro and white

passongers on motor buses operating in the City of Montgomery

as required by Section 301 (3la, 31b and 31lc) of Title 48,

Code of Alabama, 1940, as amended, and Sections 10 and 1l of :

Chapter 6 of the Code of the City of Montgomery, 19562, violates

the Constltution and laws of the Unlted States.

1
" e

b



~ .

Now, in accordance with that opinion, it is Ordered,
Adjudged and Decreed that Section 301 (3la, 31b and 31c) of
Title 48, Code of Alabama, 1940, as amended, and Sections 10

and 11 of Chapter 6 of the Code of the City of Montgomery,

1952, are unconstltutlonal and void in that they deny and
deprive plainfgéfs and other Negro citizens similarly situated
of the equal protection of the laws and due process of law
secured by the Fourteenth Amendment to the Constitution of the
United States and fights and privileges secured by Title 42,
United States Code, Sections 1981 and 1983,

It is further Ordered, Adjudged and Decreced that the
defendahts, their successors in office, assigns, agents, servants,
employees, and persons acting on their behalf, be and they are
hereby permanently enjoined and restrained from enforcing the
aforesaid statutes and oxrdinances oF any other statutes or
ordinances which may require plaintiffs or any other Negroes
similarly situated to submit to segregation in the use-of the
bus transportational facilities in the City of Montgomery, end
from doing any acts or taking any action to require the
Montgomery Bus Lines, Inc., or its drivers, or any ofher public

bus transportation facility, or its drivers, to enforce such

statutes or ordinances requiring the segregation of white and

Negro passengers in the operation of public motor bus trans-
portation facilities in the City of Montgomery.
Costs are taxed aﬂainst defendants.

xhe injunction granted by thls Jjudgment is suspended

— e p—

—_— . —

for a period of ten days from the date hereof, and in the event
an appeal is taken from this judgment within such period, such
injunction wiil be further suspended until an additional order
can be entered suspending such injunotion during the pendency
of such appeal. -

Judges Rives and Johnson concur in this Jjudgnment,

Judge Lynne dissents therefrom except as to the.order ol

R



suspension, in which he concurs.

vy 2
This the /7 "day of June, 1956.

x T A

United States Circuit Judge
. N CC 4;I A e
Unitled States District Judge

s T q_/

[

United Stafes District Judge

p .,u..‘f 5

b3 .
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LAWS CONCERNING SEGREGATION ON BUSES
STATE LAWS

Title 48, Section 301 (2) A (2) APPLICATION OF ARTICLE -~ This article
shall not be construed to apply to: Motor vehicles for hire while
overating wholly within the limits of a city or incorporated town or
within the police Jurisdiction thereof; or between two or more incor-
porated towns or cities whose city limits join or are contiguous or
whose police Jjurisdictions join or are contiguous.

Title 48, Section 301 (3la) SEPARATE ACCOMMODATIONS FOR WHITE AND
COLORED RACES. - All passenger stations in this stete operated by any
motor transportation company shall have gsevnarate waiting rooms or
space and separate ticket windows for the white and colored races,

but such accommodations for the resces shall be equal, All motor -
transportation companies or operators of vehicles carrying passengers
for hire in this stste, whether intrastate or interstate passengers,
shall al all’ times provide equal but separate accommodations on each
vehicle for the white and colored races, The conductor or agent of the
motor transportation company in charge of any vehicle is authorized
and required to assign each passenger to the division of the vehicle
designated for the race to which the passenger belongs; and if the
passenger refuses to occupy the division to which he is assigned, the
conductor or agent may rsfuse to carry the passenger on the vehicle;
and for such refusal neither the conductor or agent of the motor
transportation company nor the motor transportation company shall be
liable in damages, Any motor transportation company or person vio-
lating the provisions of this section shall be guilty of a misdemeanor
and, upon conviction shall be fined not more than five hundred dollars
for each offense; and each day's violation of this section shall
constitute a separate offense,

The provisions of this section shall be administered and enforced
by the Alabama public service commission in the manner in which pro-
visions of the Alabama Motor Carrier Act of 1939 are administered and
enforced, (1945,p. 731, appvd. July 6, 1945,)

Title 48, Section 301 (31b) OPERATORS OF PASSENGER STATIONS AND CAR-
RIERS AUTHORIZED TO SEGREGATE WHITE AND COLORED RACES, = All passen-
ger stations in this state operated by or for the use of any motor
transportation company shall be authorized to provide separcate walt-
ing rooms, facilities, or space, or separate ticket windows, for the
white and colored races but such accommodations for the reces shall
be equal, All motor trensportation compenies and operators of ’
vehicles, carrying passengers for hire in this state, whether intra-
state or interstate passengers, are suthorized and empowered to pro-
vide separate accommodations on each vehicle for the white and
colored reces, Any officer or agent of such motor trensportetion
company or operator, in charge of any vehicle, is authorized to
assign or reassign erch passenger or person to a division, section
or seat on the vehicle designated by such company or operator, or by
such officer or agent, for the race to which the passenger or person
belongs; and if the passenger or person refuses to occupy the divis-
ion, section or seat to which he is so assigned, such officer or agent
may refuse further to carry the passenger on the vehicle, For such
refusal neither the officer nor agent, nor the motor transportation
company, nor operator, shall be liable in damages, (1947, p. 40,
Sec, 1, appvd, July 18, 1947,) (italics supplied)




CITY LAYS

Sec, 10, Separation of raccs—-Recuired,

Every person oper~tiar a bus line in the city shall nrovide

equal but sevarate accomodations for wvhite neonle and Nesroes on
his buses, by recuirin  the employecs in chcrgeJ“c rcof to assima

Dascenzers scats on the vehicles under their chrrse in such manner

an o scparate the white veonle from the Nesroes, where there are
both white and Herroes on the scme car; prov1ued, however, that
Nezro nurs ving in charge white children or sick or infirm white
persons, m&y be agsirned seote amons white neonle, (italics supplied)

Fothing in this section shall be construed as prokibiting the
operators of such bue lines from sevarating the roces by means of
. . ' . - P . . A/

soparate vohicles if they sce fit., (Code 1950, Sections 603, 506.)

Sec. 11. Samo—-Poierc sorsons in charse ol veohicle; passensers
to oley diroctions

Any emnloyee in charce ol a bus onerated in the city shall have
tlie nwowers ol & police officer of “he city whalle in ceiual cnfr"e

1 . ) LY =}

of any bus, Tor the “urnose ¢ carrvin- out the wrovisions of tle
Precedine ®e be unlawful Sor any pashendger o
refuse oy o to the race to
which he belon g, ot est of ony such cu\Wovoc in chorre, if
there is such L vacoat. (Coé 193C, Soc. COA.) (italies un.Wicd)
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D. C. Form No. 456 Rev. (6-49)

United States District Cour

FOR THE

SUMMONS IN A CIVIL ACTION

MIDDLE DISTRICT OF ALAB AMA

NORTHERN

DIVISION

Aurelia S. Browder, and ]
Susie McDonald, and Jeaneatta
Reese, and Claudette Colvin, by

Qe P. Colvin, next friend, and
Mary, Louise Smith, by Frank Smith,

next' friend, ‘and others similerly
situated,

4

S SUMMONS
v.

W. A, Gayle, Clyde Sellers and

Frank Parks, individually and as

members of the Board of Com-

missioners of the City of Montgomery,

Alabama, and Goodwyn J, Ruppenthal,

individually and as Chief of Police

of the City of Montgomery, Alabama, X

wad XDMERGEE

The Montgomery City Lines, IE§‘§ : J
A %ﬁ orelkion, and Jemes F, ake, and

To™ 0:5 a%)ge 181;1?13; Bleendant - - Delenfanss,

You are hereby summoned and required to serve upon

Attorney Fred D, Gray,

plaintiff’s attorney , whose address 18

113 Monroe Street,
Montgomerys, Alabama

an answer to the complaint which is herewith served upon you, within Twenty days after service

of this summons upon you, exclusive of the day of service. If you fail to do so, judgment by default will

be taken against you for the relief demanded in the complaint.

0., D, Street, Jre.
. Clerkc of Court.

Date: February 1, 1956, [Seal of Court]

Note.—This summons is issued pursuant to Rule 4 of the Federal Rules of Civil Procedure.



RETURN ON SERVICE OF WRIT

I hereby certify and return, that on the day of : 19

I received this summons and served it together with the complaint herein as follows:

= 5 P

MARSHAL'S FEES
Travel $ United States Morehal.
Service —— ! By -,
P SE W Deputy United States Marshal.
Subscribed and sworn to before me, a this
day of 19 ) .
[SEAL]

Note.—Affidavit required only if service is made by & person other than a United States Marshal or his Deputy.
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RETURN ON SERVICE OF WRIT

I hereby certify and retu. i, that on the lst day of Februar, 1956, I received
this summons and served i. together with the complaint herein as follows:

on February 8, 1956 at 9:15AM T served a copy thereof, with a copy of the
complaint attached on W. A, Gayle, City Hall, Room 206, Montgomery, Ala.

On February 2, 1956 at 9:15AM I served a copy thereof, with a copy of the
complaint attached on the Board of Commissioners ef the City of Montgomery
W. A. Gayle, President, Room 206, City Hall, Montgomery, Alabama,

On February 2, 1956 at 9:00AM I served a copy thereof, with a copy of the
complaint attached on Clyde Sellers, City Hall, Montgomery, Alabama.

On February 2, 1956 at 9:05AM I served a copy thereof, with a copy of the
complaint attached on Frank Parks, City Hall, Montgomery, Ala.

On February 2, 1956 at 8:55AM I served a copy thereof, with a copy of the
complaint attached on Goodwyn J. Ruppenthal, Cfty Hall, Montgomery, Ala,

On February 2, 1956 at 9:30AM I served 2 popy thereof, with a copy of the
complaint attached on The Montgomery City Lines, Inc., A Corp., by handing
copy to James H, Bagley, Manager, 70L No. McDonough St., Montgomery, Ala,

On February 2, 1956 at 9:30AM I served a copy thereof, with a copy of the
complaint attached on James F, Blake, 701l No. McDonough St.,Montgomery,Ala.

On February 2, 1956 at 9:30AM I Served a copy thereof, with a copy of the
complaint attacéhed on Robert Cleere, 701 No. McDonaugh St.,Montgomery, Ala,

CHARLES S. PRESCOTT

Travel .60
Service 16,00
Total 16.60




AURELIA S, BROWDER, and

SUSIE MCDONALD, -and JEANEATTA
REESE, and CLAUDETTE COLVIN,
by Q. P, Colvin,; next friend,
and MARY LOUISE SMITH, by
Frank Smith, next friend,

and others similarly situated,
IN THE UNITED STATES DISTRICT
PLAINTIFFS, : :
V. COURT FOR THE MIDDLE DISTRICT
W. A, GAYLE, CLYDE SELLERS and
FRANK PARKS, individually and

as members of the Board of Com~
missioners of the City of Mont-
gomery, Alabama, and GOODWYN J,
RUPPENTHAL, individually -and as
Chief of Police of the City of
Montgomery, Alabama, and,

THE MONTGOMERY CITY LINES, INC.,
a corporation, and JAMES F.  BLAKE
and ROBERT CLEERE,

OF ALABAMA,

NORTHERN DIVISION,

CIVIL ACTION NO. 1l47-N.

FILED

- -~ _ .
it L 7 A ! .‘.,h
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DEFENDANTS.
o . 0. D. Street, Jr.
‘ (‘3,“{

MOTION TO DISMISS

Come Defendants W. A. Gayle, Clyde Sellers and Frank Parks,
individually.and as members of the Board of Commiésionérs of the City
of Montgomery, Alabama, and Goodwyn J,., Ruppenthal, individually and as
Chief of Police of the City of Montgémery, Alabama, in the above
styled cause and move this Court separately and severally to dismiss
the action brought by Complaint, to dismiss and deny Plaintiffs’
motion for temporary injunction, to dismiss and deny Plaintiffs'
application for declaratory judgment and further to refuse to con-
vene a statutory court of three judges as sought in the said complaint,
As grounds therefor Defendants assign the following separately and
severally:

1. That it affirmatively appears that indispensable parties,
to-wit, the Governor of Alabama and the Attorney General of Alabama
and the Alabama Public Service Commission are not made parties to
this suit.

2s hat it affirmatively appears that the parties necessary
for the determination of the issues under a declaratory judgment

are not before the court.



2.

3. That it affirmatively appears that the application for
an injunction does not seek restraint from enforcement of a state
statute by a state officer so as to merit the convening of a
statutory three-judge court.

4, That the wrongs and damages complained of occurred in the
legal enforcement of the valid statutes of the State of Alabama and
of the valid ordinances of the City of Montgomery.

5. That it does mnot now appear whether the state law ox
the city ordinance controls the actionof Defendants. Comity
requires that the test of state laws be first made in state courts.

6. That a preliminary injunction is not the remedy to be
sought by Plaintiffs in that the object of a preliminary injunction
is to maintain things as they are, that is, to preserve the status
quo (to preserve pendente lite the last actual unconstested status
that preceded the pending controversy), while Plaintiffs seek
imposition of a new status not heretofore known in Alabama,

7. That one Plaintiff, to-wit, Jeaneatta Reese, was joined
as a party plaintiff in this action without her knowledge or consent,

8. It affirmatively appears that two of the plaintiffs, to-wit,
Mary Louise Smith and Claudette Colvin, were actually before the
courts of the State of Alabama and could have adjudicated all matters
which they now seek to have passed on by this Court.

9. That the authority under which the conspiraty charge is
brought does not extent to the relief sought.

10. That it does not appear wherein Piaintiffs have suffered or
will suffef irreparable injury so as to entitlec them to preliminary
injunction, |

11. That this Court should exercise its discretion in declining
to grant a preliminary injunction because the alleged injuries to Plain-
tiffs do not amount to irreparable injury which is clear, imminent and

substantial.
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12, That this Court in the exercise of its sound discretion
should decline to adjudicate the consﬁitutional issue presented by
this action and should dismiss the complaint on the ground that the
issues tendered should be determined in the first instance by
courts of the State of Alabama.

13. That the proper exercise of the equitable jurisdiction
by this court dictates an abstention from a decision concerning
the constitutionality of the acts of the Alabama Legislature here
drawn in question, and that this court, actuated By a scrupulous
regard for the rightful independence of state government, should
refuse to exercise equitable jurisdiction in this cause.

14, That the parties Plaintiff are not sufficiently repre-
sentative to constitute the parties in a class action,

15. That this court has judicial knowledge that harmony
between the Negro and white races in this city depends upon continued
segregation.

16, There is no allegation of facts showing amount involved
to be over Three Thousand Dollars ($3,000.00).

17. ‘It affirmatively appeafé that a aeclaratory judgment
is not sought because the bill alleges a conspiracy.

18, The petition seeks to have this court pass on the consti-
tutionality of an act of the State of Alabama., One of the attorneys
filing the petition is of the opinion that the act which he seeks
to have declared unconstitutional does not apply to the City of
Montgomery. A copy of a statement of said attorney's ideas are
attached hereto as Exhibit A. The court should not pass upon the
validity of a state act which according to the opinion of persons
f£iling petition is not applicable until the applicability of the
statute has been passed upon by a state court.

19, That it does not appear wherein the Defendant City
Commissioners and the Defendant Chief of Police ére acting under

color of law in causing arrest or harrassment of Plaintiffs who do

not ride buses.



4.
WHEREFORE, Defendants move this Court to dismiss this action
for lack of jufisdiction and without waiving objections to the
jurisdiction of this Court. to dismiss this action for failure to
state a cause upon which relief can be granted. Defendants further
move this Court to dismiss the complaint; to dismiss and deny
Plaintiffs' application for preliminary injunction; to dismiss and
deny Plaintiffs’ application for declaratory judgment; to dismiss

and deny Plaintiffs’' application for the convening of a statutory

wﬂq&.&« ‘

Walter J. Hnabe’

\

three-judge court,

"Herman o, Hamilton, J=.

Attorneys for Defendants, h. A, Gayle,
Clyde Sellers, Frank Parks and Goodwyn J.
Ruppenthal. ~

)

L ja»vt Toolo e et 2 Loy 7 Ko, Zrsitis~ &

QZL»Q/)L/VW"‘ * %’L’g‘v Zz4 /G 5



L by
5 ST
.\1’(_"*; a

-

I hereby certify that I have delivered a copy of
the foregoing Motion to Dismiss to Charles D. Langford_
and Fred D, Gray, Attornéys for Plaintiffs,wlls Monroe
Streét, Mbntgomery, Alabama.

This 2lst day of February, 1956,

Walterlﬁt Knabe,
Attorney for Defendants, W, A,
Gayle, Clyde Sellers and Frank

Parks, and Goodwyn J. Ruppenthal.



LEGAL REQ IREMENTS CONCERNING THR
SEGREGATION OF RACES
0ii CITY BUSCLES
The only applicable provisions of law relating to the

segregation of races on motor busres operated in the city of
Montgomery and its police jurisdiction are contained in Chapter
6, Sections 10 and 11 of the Montgomery City Code.

Section 10 requires equal but separate accomzodations to be
brought about by recuireing the employess in charge of the busses

to assign passenger seats in such menner as to separate vwhite people

from Negroes where there are both on the same car (sic.). Segrega—

tion may, at the option of the onerators of bus lines, be brought
about by providing seperats busses for the two races.

Section 11 of the Code vest in bus drivers the power d®f police
officers for the purmose of carrying out the nrovisions of Section
10 and mekes it unlawful for a passenrer to refuse to tcke a seat

amony those assigned to the race to which he belonzs, at the request
(=] &) v]'u 2 .

of the driver, if there ig such a seat vacant.

It should be noted that the accommodations provided the two

races must be equal and also that the authority to segregote is

Y
i

limited o the assicmment of passenger seats and that no person is

required to obey the request of the driver to nove to another section
of the bus unless .there is a seat vacant. The City Code does not

4

prescribe the menner in ~hich seats should be assigned, nor does it

require th

m

t any nusber of seets or any nHarticular part of the vehicle
shall be set aside for either race. Complete discretion is left in
the operstors to mnle the assigmment of seats, subject only to the
requirement of equality.

The attorney for the Montromery City Lines now apnears to con-
tend that the seating on Ptusses within the City is governed by stat
law, 2nd refers particularly to an =ct adopted July 18, 1947 (General
Acts of 1947, page 40), It should be noted, however, thet the Act
reforred to has becen codified in the Code of Alabama as Sections
301 (%1b) and Section 301 (3lc) of Title 48, which is set out os &
pert of the article designated as the Alabame Motor Carrier Act of
1939, It should be noted that Section %01 (2) (A) (2) of Title 48
expressly excepts from the overation of the =rticle motor vchicles

1011y within the limits of a city or incorporated town or

within the police jurisdiction thereof.,
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The attorney for Montgomery City Lines argues however, that
the arrangement described ebove is = mistake on the part of the
odifier and that the Act of 1947 is a general act intended to apply
to all motor vehicles for hire, whether operating under the juris-
diction of the Alabama Public Service Commission or entirely within
the limits of a single municipality. As to this contention, it is
sufficient to point out thet by virtue of its very language, the
1947 Act belongs where the codifier ploced it. It sharts off by

referring to passenger stations, waiting rooms, ticket windows and

the like, and it is é matter of common knowledge that municipal
busses do not have facilities of this character, but that busses
operating intrastate and interstate under the jurisdiction of the
Alabama Publice Service Commission and the Interstate Gomneree Come—
mission do offer such facilitios.,

The 1947 Act speaks in torms of a "motor transportation
company", There is no definition of motor transpotetion company
given in the Act or in the present law, It should be noted, rowever,

" was defined in the earlier

that the word "motor transportation company'
law (Sce Code of Alabama, Title 48, Section 239), but the definition

was immediately followed by a proviso excepting motor vehicles engaged

exclusively in transportation within a city or town or its volice juris

diction. Lookinz at the legislative history it becomes clear that the

language of the 1947 Act was horrowed from the earlier Act rcferred to
(=] (%] -
and was merely o rejnactment, in part, of the segregation provisions of
tre earlier Act (Sec Code of Alhama, Title 48, Sections 268& and 269)
which was revealed,
Moreover, separate and apart from eny gquestion of whether the
1947 Act is applicable “o municip@l bus:es, it should be no%ted that

it is entirely permiscsive in its provisions and thet no sesregation

Q

i
is required. So for as the 1947 Act is concerned, bus companies are

left entirely free to handle the problems of the scparation of the

L .

races 2s they see fit, or, for that matter, not to separate them at
all, To say then that the bus comreny is recuired under this Act to
I ]

.

provide for the separation of the races in any particular manner is

wholly untenable.



The only nrovision of state law recuirine the separation of
races on busses is contained in an Act of July 6, 1945 (General

Acts of Alabama, 1945, pase 731). This provision i

w

codified in
Title 48, Section 301 (3la) and we do not believe it con be reason-
ably contended that this provision is improperly codified, Not only

does it speak in term of waitins ro.ms, ticket windows and the like,

but it exzpressly provides that it "shall be administered and enforced

by the Alabama Public Service Cormission in the same menner as the

the other provisions of the Alabama Motor Carrier Act, 1939 are ad-

ministered and enforced"., (Italics supplied)

The very clear intention of the state legislature was to leave
the regulation of municipal busses exclusively with the police power

of the municipalities in which they operate. This was pointed out

by the Supreme Court of Alabama in an oninion rendered February 26,
1953 in the case of Smith Trensfer Comnany, Inc, vs. Robins Transfer
Company, Inc, 63 So 2nd 351, in which the court said:

The regulestory provisions prescribed by the said
Motor Carrier Act were enacted under the state'ls
police power and it seems clear to us that the
reason for exeupting operations cerried on solely
within a city and its police jurisdiction was to
leave to the cities the authority to regulate
operations over the territory to which its police
jurisdiction extends.,

We are attaching copies in full of the laws referred to and we
believe they fully supnort every thing we have said.
The position of The Montgomery Improvement Ascociation has been

consistent throughout. We have expres-ed our willingnese and desire

ck
(=1
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to abide by the law as now written until i However, we

think we have a right to insist thet the law be fairly and reasonably

administered. We have not asked for an abolition of segretation at

this time, but we have only asked that all passengers be given that

which the law requires, =ond that this be brought

about by loadins busses from back to front with Negro passengers, and

A

from frowt to back with white passengers on a first come - first served
basis, without reservation of seats, and that no member of either race
be required to surrender his scat to o member of the other race unless
another seat is available,

We repeot, os we have said before, there is no issue hetween the
Necro citizens of Montgomery and the Montgomery City Lines that cannot

be solved by negotiations in good faith betwecn neople of rood will,

and there is no legal barrier to such negotiations.






AURELIA S. BROWDER, and

SUSIE McDONALD, and JEANEATTA
REESE, and CLAUDETTE COLVIN, by

Q. P. Colvin, mnext friend, and
MARY LOUISE SMITH, by Frank Smith,
next friend, and others similarly
situated,
IN THE UNITED STATES DISTRICT
PLAINTIFFS, . ,
¥. COURT FOR THE MIDDLE DISTRICT
W. A. GAYLE, CLYDE SELLERS and
FRANK PARKS, individually and as
members of the Board of Commis=-
sioners of the City of Montgomery,
Alabama, and GOODWYN J., RUPPENTHAL, § NORTHERN DIVISION,
individually and -as Chief of Police] .

of the City of Montgomery, Alabama, J

and,

HE MONTGOMERY CITY LINES, INC.,

a corporation, and JAMES F, BLAKE
and ROBERT CLEERE,

OF ALABAMA,

2 P P P Y R I Y 2 PE D 2E 2 D e YK

CIVIL ACTION NO. 1147-N.

1 e Y el dE Y S

. FICED
DEFENDANTS. FED 91 53
0. D. Street, Jr.
ANSWER - -

Tenutr Clark

Come Defendants, W. A. Gayle, Clyde Sellers and Frank Parks,
individuallyvand as members of the Board of Commissionefs of the
City of Montgomery, Alabama, and Goodwyn J. Ruppenthal, individually
and as Chief of Police of the City of Montgomery, Alabama, and
without waiving their motion to dismiss or any ground thereof, but
expressly insisting thereon, for answer to this cause say:

1. That this cause fails to state a claim against these
Defendants upon which relief can be granted.
| 2, These Defendants deny each and every allegation contained
in paragraphs 1l(a) through l(c) of the complaint.

. These_Défendants dén& each and every allegation contained.
in paragraph 2 of the complaint.

4, These Defendants deny each and every allegation contained
in paragraph 3 of the complaint.

5. These Defendants are not informed as to the matters alleged

in paragraph 4 of the complaint and demand strict proof thereof.
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6. These Defendants deny that the franchise issuedrby the City
of Montgomery to‘Mbntgomery City Lines, Inc., is an exclusive £franchise,
Defendants admit ever other allegation of paragraph 5 of the complaint.
| 7. The allegations in paragraph 6 relate to other Defendants.

8. Thése Defendants admit that they seek to enforcé the statutes
of the State of Alabama and the ordinances of the City of Montgomery,
Alabama. These Defendants deny all other allegations of paragraph 7.
Defendants furthér answering paragraph 7 herein deny that the Defen-
dants named in paragraph 0 have operated their buses in violation
of rights guaranteed to Plaintiffs and other Negro citizens under
the Constitution and laws of the United States.

9. Defendants deny each and every allegation of paragraph 8 of
the complaint.

10. Defendants admit that they are affiliated with the Central
Algbama White Citizens Council. Defendant Gayle admits that he has
urged white employers of Negroes not to cooperate in an illegal boycott.
Defendants Gayle, Sellers and Parks deny each and every other allega=-
tion of paragraph 9.

11. Defendants are not informed of the intentions and desires
of other Neéroes as set forth in paragraph 10 of the complaint.

12, Defendants deny each and‘every allegation of paragraph 11
of the compiaint.

And having fully answered Plaintiffs' complaint, application
for preliminary injunction, application for declaratory judgment and
application for the convening of a statutory three-judge court,
Defendants pray that they may be discharged with their reasonable
éosts incurred,

And further answering, Defendants aver that segregation of
privately owmed buses within cities within the State of Alabama is
in accordance with the laws)of the State of Alabama and the City

of Montgomery. '

Attorneys for Defendants dgyle, Sellers,

Parks and Ruppenthal.



I hereby CthlLY that I have delivered a copy of
the foregoing Answer to Charles D, Langford and Fred D.
Gray, Attorneys for Plaintiffs, 113 Monroe Street,
Montgomery, Alabama.

This 21lst day of February, 1956,

Attorney Defendants, W, A.
Sellers and Frank
Parks, andZoodwyn J. Ruppenthal.
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AURELIA S, BROWDER, and
SUSIE McDONALD, and CLAUDETTE
COLVIN, by Q, P, COLVIN, .
next friend, and MARY LOUISE
SMITH, by FRANK SMITH, next
friend, and others similarly

situated, IN THE UNITED STATES DISTRICT

PLA INTIFFS, COURT FOR THE MIDDLE DISTRICT
Vs. '
W. A, GAYLE, CLYDE SELLERS and

FRANK PARKS, individually and as

(
)
(
)
(
) OF ALABAMA, NORTHERN DIVISION,
( et ; gt

members of the Board of Commis- )
(
)
(
)
(
)
(

CIVIL ACTION NO, 1147 - N,
sioners of the City of Montgomery,
Alabama, and GOODWYN J, RUPPENTHAL,
individually and as Chief of
Police of the City of Montgomery,
Alabams , and

THE MONTGOMERY CITY LINES, INC,,

a corporation, and JAMES ¥, BLAKE
and ROBERT CLEERE, and

C., C, (Jack) OWEN, JIMMIE HITCH-
COCK and SYBIL POOL as members of
the ALABAMA PUBLIC SERVICE
COMMISSION,

DEFENDANTS ,

ANSWER

Come Defendants, W, A. Gayle, €Clyde Sellers gnd Frank Parks,
individually and as members of the Board of Commissioners of the City
of Montgomery, Alabama, apd Goodwyn J. Ruppenthal, individually and
as Chlef of Police of the City of Montgomery, Alabama, and without
walving their motion to dismiss or any ground thereof, but expreésly
insisting therecon, for amswer to thls eause say:

1, That this cause fgils to state a slaim against these Defen-
dants upon which relief can be granted,

2, These Defendants deny each and every allegation contained
in paragrephsl(a) through 1(c) of the complaint,

3. These Defendants 'deny each and every allegatlon contalined
in paragraph 2 of the eomplaint,

4 These Defendants deny each and every allegatlion contained
in paragraph 3 of the complaint,

5. These Defendants are not informed as to the matters alleged
in paragraph 4 of the complaint and demand strict proof thereof,

6. These Defendants deny that the franchise issued by the City
of Montgomery to Montgomery City Lines, Inc., is an exclusive franchise,

Defendants admlit every other allegation of parsgraph 5 of the complaint,
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7. The allegations in paragraph 6 relate to other
Defendants.

8. The allegations in paragraph 7 relate to other defendants.

9. These Defendants admit that they seek to enforce the
statutes of the State of Alabama and the ordinances of the City of
Montgomery, Alabama, These Defendants deny all other allegaticas
of paragraph 8. Defendants further answering paragraph 8 here‘in
deny that the Defendants nmamed in paragraph 6 have operated their
buses in violation of rights guaranteed to Plaintiffs and other
Negro citizens under the Constitution and laws of the United States,

10, Defendants deny each and every allegation of paragraph
8A of the complaint,

11, Defendants deny each and every allegation of paragraph
9 of the complaint,

12, Defendants are not informed of the intentions and desires of
other Negroees as set forth in paragraph 10 of the complaint,

13. Defendants deny each and every allegation of paragraph
11 of the complaint,

And having fully answered Plaintiffs' complaint, application
for preliminary injunction, application for declaratory judgment,
and application for the convening of a statutory three-judge court,
Defendants pray that they may be discharged with their reasonable
costs incurred,

And further answering, Defendants aver that segregation of'
privately owned buses within cities within the State of Alabama is
in accordance with the laws of the State of Alabama and the City of

Montgomery.

!

dr, ‘
Attorneys for Defendants, W, A\.} Gayle,
Clyde Sellers, Frank Parks and Goodwyn
J. Ruppenthal, Individually anéd in
theirpgg n {

presentative Capacities,

2 I ?e reby certify that I have delivered a copy of the foregoingA
ansxér,to Charles D. Langford and Fred D, Gray, Attorneys for Plaintiffs,
113 Mortroe Street, Montgomery, Alabama . v

This 27 day of March, 1956.

i )




AURELIA S. BROWDER, and
SUSIE McDONALD, and CLAUDETTE
COLVIN, by Q. P, COLVIN,

next friend, and MARY LOUISE
SMITH, by FRANK SMITH, next
friend, and others similarly
situated,

IN THE UNITED STATES STATES
PLAINTIFFS,
DISTRICT COURT FOR THE MIDDLE
Vs.
DISTRICT OF ALABAMA, NORTHERN
W, A. GAYLE, CLYDE SELLERS and
FRANK PARKS, individually and as
members of the Board of Commis-
sioners of the City of Montgomery,
Alabama, and GOODWYN J. RUPPENTHAL,
individually and as Chief of
Police of the City of Montgomery,
Alabama, and

THE MONTGOMERY CITY LINES, INC.,

a corporation, and JAMES F. BLAKE,
and ROBERT CLEERE, and

C. C. (JACK) OWEN, JIMMIE HITCHCOCK)
AND SYBIL POOL as members of the )
ALABAMA PUBLIC SERVICE COMMISSION, )

)
DEFENDANTS. )

DIVISION,

CIVIL ACTION NO. 1147 - N,

N N N o N N Nt o N St N N N N i N o it Nt N Nt s s’

MOTION TO STRIKE

Now come Defendants, W. A, Gayle, Clyde Sellers, Frank Parks
and Goodwyn J. Ruppenthal, as individuals, and move this Honorable

Court to strike their names as individuals from the petition filed
herein, and as grounds for such motion say as follows:

1. That there is no allegation against any one of said
defendants in his individual capacity.

2, The complaint shows on its face that the alleged acts
complained of were not in an individual capacity but as officials
or officers of the City of Montgomery, Alabama.

Respe tfully submitted,

" Hefman H. Hamilton, Jr. /

Attorneys for Defendants, W. A, Gayle,
Clyde Sellers, Frank Parks and Goodwyn J.
Ruppenthal
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I hereby certify that I have delivered a ¢ onf the
foregoing Motion to Strike to Charles D, Langford and Fred D. Gray, Attor-
neys for Plaintiffs, 113 Monroe Street, Montgomery, Alabama.

This 27th day of March, 1956.

Of Counsel for Defendants, W, A,
Gayle, (Clyde Sellers, Frank Parks
and GoddwygVJ. Ruppenthal.



AURELIA S. BROWDER, and
Susie M@Donald, and Jeaneatta
Reese, and Claudette Colvin

by @. P. Colvin, next friend, IN THE
and Mary Loulise Smith, by Frank ,
Smith, next friend, and others UNITED STATES DISTRICT
similarly situated,
Plaintiffs, COURT FOR THE MIDDLE
VS, DISTRICT OF ALABAMA
W. A, GAYLE, CLYDE SELLERS AND NORTHERN DIVISION
FRANK PARKS, individually and as
members of fthe Board of Commissioners, CIVIL ACTION No. 1147 N

of the City of Montgomery, Alabama, and
Goodwyn J. Ruppenthal, individually,
and as Chief of Police of the City of
Montgomery, Alabama, and,

THE MONTGOMERY CITY LINES, INC., A
Corporation, and James F. Blake, and

Robert Cleere,
Defendants.

It ;s stipulated between the Counsel for the Plaintiff and
Counéel for the Defendants, Montgomery City Lines, Inc., Robert
Cleere and James F. Blake, that the time of filing of these
Defendant's defensive pleadings shall be extended to Friday,
February 24, 1956, «

fobert Cleere and James F, Blake



AURELTA S. BROWDER, and
SUSIE MCDONALD, and JEANEATTA

REESE, and CLAUDETTE COLVIN, : IN THE

by Q. P. Colvin, next friend,

and MARY LOUISE SMITH, by Frank UNITED STATES DISTRICT

Smith, next friend, and others

gimilarly situated, COURT FOR THE MIDDLE
Plaintiffs DISTRICT BF ALABAMA

NORTHERN DIVISION
VQ

CIVIL ACBION No., 1147 N
W. A. GAYLE, CLYDE SELLERS and
FRANK PARKS, individually and as
members of the Board of Commiss-
ioners of the City of lontgomery,
Alabama, and GOQDWYN J. RUPPENTHAL,
individually and as Chief of Police
of the City of Montgomery, Alabama, £
and, : 3
THE MONTGOMERY CITY LINES, INC., a
corporation, and James F. Blake, and
- Robert Cleere,

Defendants
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Now comes the Defendant, lMontgomery City Lines, Inc., and for
its answer to the Complaint says:

1, 2, 3. Defendant, Montgomery City Lines, Inc., neither admits
nor denies the grounds of jurisdiction alleged in Paragraphs 1, 2, and 3.

4, The Defendant, Montgomery City Lines, Inc., admits the
allegations in Paragraph 4.

5. The Defendant, Montgomery City Lines, Inc., admits the
allegations of Paragraph 5 of the Complaint that it is a corporation
organized and existing under the laws of the State of Alabama with its
principal place of busiress in the City of Montgomery and admits the
allegation that it is engaged in operating within the corporate limits
and police jurisdiction a bus line dfor the transportation of passengers
for hire pursuant to a franchise issued by the City of Mombtgomery; but
denies that it has an exclusive franchise.

6« The Defendant, Montgomery City Lines, Inc. admits the alle-
gations of Paragraph 6 of the Complaint &hat it has operated its buses
as required by the Statutes and Ordinances set out in the Complaint re-
aquiring it to provide equal but. separate accommodations for the Whi%e
and colored races. The Defendant, Montgomery City Lines, Inc., further
admits the allegations of Paragraph 6 of the Complaint that the defen-

dants, R. W. Cleere and James ¥, Blake are employees and drivers of

buses owned and operated by the Montgomery City Lines, Inc. and have



acted under orders from said Company to ablde by all applicable laws

and ordinances including the Statutes and Ordinances requiring the
furnishing of separate but equal accommodations for the races. The
defendant, Montgomery City Lines, Inc., however alleges that its actions
and the issuance of rules, regulations and orders by 1t to the drivers
has been solely for the purpose of complying with the requirements of
the laws of the State of Alabamea, Ordinances of the City of llontgomery

and the requirements of its franchise that it ablde by applicable laws

I_I e

£}
<

631

and ordinances.and denles The other allegations of ; d paragraph.
7. The Defendant, Montgomery City Lines, Inc., denies that it
has conspired with the other defendants or with anyone to commit any un-

&
8.CTs

l._.l

lawful or illega
8, 9, 10, 11. This Defendant, Montgomery City Lines, Inc.,
admits thaf part of Paragraph 8 of the Complaint which alleges that
gince December 5, 1955 most negro citizens of the City of lontgomery
have refrained from making use of its transportation, but as to the
remainder of Paragraph 8 and the allegations of Paragraphs 7, 9, 10 and

11 alleges that this Defendant 1s without knowledge or information to

form a belief as to the truth of said avermentse.

1(7 ///) /
MO ALACLA
Attorngy For “ti efendant;

Montgemery City Lines, Inc.

//

v
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MCDONALD, and JEANEATTA REESE

RO,

and “LﬂJD ‘”3 CQLW i, by Q. P. IN THE UNITED STATES
Colvin, next frlend, and MARY _
LOUISE SIT?_';‘-L by J“"lm Smith, DISTRICT COURT FOR THE MIDDLE
next friend, and others simil- . . .
arly sit uaued DISTRICT OF ALADBAIA, TOETHEZI DIVISION
Prlaintiffs CIVIL ACTION No., 1147=N
Ve

W. A, GAYLE, CLYDE SELLERS and

FRANE PARKS, individually and as

members of the Board of Commissioners

of the City of M nt@omefj, Alabama,

and GOQODWYN J. RUPPENTHAL, individually N

and as Chief of Police of the Citvy of FEe 28 155
Montgomery, Alabama and,

THE ”Oﬁmﬂ0”;ﬂ1 CITY “Tﬂho INC., A
corpora u]og, and James F. Blake, and
Robert Cleere,

Defendants

Now come <the defendants, James F. Blake and Robert Cleere, and
for their answer to the Complaint say:
l, 2, 3. They neither ddmit nor deny the grounds of jurlisdiction

alleged in Paragraphs 1, 2, and 3.
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the allegations of Paragraph 4.

%%

5, They admit the allegations of Paragraph 5 except that they
are infTormed that The franchise ol the liontgomery City Lines, Inc. is
not an exclusive franchise.

6. They admit the allegations of Paragraph 6 that they are em-
ployees and drivers of buses owned by the lMontgomery City Lines, Ince.
and that as such employees they have acted pursuant to orders from said
Company, but deny that they individuslly are seeking to enforce any
rules and regulations other than under orders from thelr employer,
lMlontgomery City Lines, Inc.; and they are informed that said orders,
rules and regulations of thelr employer, Monbtgomer¥ City Lines, Inc.,
have been solely for the purpose of complying with the requirements of

"

the laws of the State of Alebama, ordinances of

Lo
o,
&
B |
l_!
A

of MMontgomery

and the reguirements of its franchise in T

D.,
2

e City of llontgomerye
7, 8, 9, 10 and 11l. These«slelfendants are without knowledge or

orm & belief ag to the truth of the averments

Lo

AtL nﬁv~'or %e Defundants
qu I'. Blake and Robert Cleere




AURELIA S.- BROWDER, and

SUSIE UCDONALD, and JEANZATTA
RIESE, and CLAUDETTE CCLVIN, by
«s P. Colvin, next friend, and

MARY LUUISE SMITH, by FRANK SLITH,

next friend, and others similarly
situated,

Plaintiffs
Vs.
We A, GAYLE, CLYDE SELLERS and
FRANK PARKS, individually and as

hiembers of the Board of Com~
missioners of the City of NMontgom

Alebama, «nd GUUDWYN J. RUPPENTHAL,
individually and ag Chief of FPolice
of the City of liontgomery, Alabama,

and’

THE MONTGOMERY CITY LINEs, INC.,
A corporation, and JALll3 F. BLAKE
and ROBERT CLEERE,

Defendants

NORTHERN DIVISION

CIVIL ACTICN No. 1147-N

ery,
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MOTION FOR LEAVE

10 AMEND COLTLAINT

Comes the Pleintiffs and, move this Honorable Court for leave to

file in the sbove cause, an Amendment to the Complaint, a copy of said

Amendment is hersto attached.

113 donroe Street
Montgomery, Alabama

Fred D. G’I‘E.y

0

Charles D. Langforzi

attorneys for Plaintiffs.




AURELIA S. BROWIDER, and :
SUSIE MeDONALD, and JEANEATTA
REESE, and CLAUDETTE COLVIN, by

Qe P. COLVIN, next friend, end: IN THE
MARY LOUISE SMITH, by FRANK SMITH,
next friend, and others similarly UNITED STATES DISTRICT
situated, : p
COURT FOR THE MIDDIE
Plaintiffs .

‘ DISTRICT OF ALABAMA

VS, NORTHERN DIVISION

W. A« GAYLE, CLYDE SELLERS and
FRANK PARKS, individually and asg
Members of the Board of Com= ¥
missioners of the City of Montgomery
‘Algbama, and GOODWYN J, RUPPENTHAL,
individually and as Chief of Police
of the City of NMontgomery, Alabama,
and,

THE MONTGOMERY CITY LINES, INC.,

A corporation, and JAMES F. BLAKE,
and ROBERT CLEERE,

CIVIL ACTION No. 147N

Defendants

AMENDMINT TO_COMPLAINT

Come the Plaintiffs and, with.léave of the Court, amend their
chplaint heretofore filed in this cause as follows:

_(l) By striking therefrom the name of Jeaneatta Reese as a
party blaintif: wherever the same appears in said Complaint, and also by
striking each and every allegation of said Cbmplaint concerning the said
Jeanea#ta Reese.

A (2) By adding to the caption of the COmplaint ag parties defendant,

Ce Co. (Jack) Owens, Jimmie Hitchcock and Sybil Pbol as members of the Ala=
bama Public Service Commissione

(3) By striking subwsection (@) of Section 2 of said Complaint.

(4) By amending Section 5 of said Complaint so that as amended
said section shall read as follows:

5. The Defendants, W. A. Gayle, Clyde Sellers and Frank Parks
are residents of the Ci.y of Mbntgomery, Montgomery COunty;;Ala-
bama, and are all members of the Board of Commissioners of said
City of Montgomery. The Defendéﬁt, W. A. Gayle is also Mayor of
said City. The Defendant, Goodwyn'J.<Ruppenﬁhal,,is a resident -/
of Mbntgpmerj County, Alabama and is Chief of Poliee of seid City.

This action is brought against the Defendants named above in this



section both as individuals end in their official capacities.
The Defendant, Montgomery City Lines, Inc., is a corporation
organized and existing under the laws of the State of Alabama
with its principal place of business in the said City of Mont-
gomery, and is engaged in operating, within the corporate limits
and police jurisdiction of said City; a bus line for the trans=-
portation of passengers for hire, pursuant to a franchise issued
by said City of Montgomery.
(5) By adding, immediately following the last sentence of Section 6 of
the complaint'a.new sentence reading as follows:?
As drivers of said buses, the said Robert W. Cleere and
James E. Blake have and are exercising the powers of police officers
in the enforcement of the Statutes and Ordinances copies of which
are set forth in Exhibit ®AY of the original Complaint.
(6) By adding immediately following Section 6 of said Complaint a new
section designated Section 7 and reading as follows:
7« The Defendant, Ce Ce (Jack) Owens, Jimmie Hitchcock and
Sybil Pool are residents of Montgomery County, Alabama, are
members of the Alabama Public Service Commission and are made
parties defendant hereto in their capacity as members of saiad
Commission. The Alabama Public Service Commission is a re-
gulatory body organized and existing under the lews of the State
of Alabama end expressly'charged by law with the responsibility
for the administration and enforcement of Title 48 of Section 301
(Sla) of the Code of Alasbama of 1940, as amended. Plaintiffs
believe that said Commission is also charged by law with responsi-
bility for the administration and enforcement of Title 48, Section
301 (31b) and(3lc) of the Code of Alabema of 1940, as amended. The
said Defendants, Oweng, Hitchcock, and Pool, acting as state officers
and under color of said provisions of the Code of Alabama, have
issued or caused to be issued orders directiﬁg and requiring the
segregation of Negroes on buses and other transportation facilities
‘subject to the jurisdiction of the said Alabama Public Service Com=
missione
(7) By striking the Seetion of said Complaint originally designated as
"7* and substituting therefor a new Section designated as Sections *8w and "8Aw
and reading as follows:
8, Defendants, W. A. Gayle, Clyde Sellers and Frank Parks seek

to enforce the aforesaid statutes and ordinances and to compel



and require the Plaintiffs, and all other Negro citizens of the
City of Montgomery, to comply with the provisions of the afore-
said unconsitutional statutes and ordinances; and pursuant to
their orders, the Plaintiffs and other Negro citizens who fail
to observe these statutes and ordinances are subject to arrest
and confinement in jail.

Defendant, Goodwyn J. Ruppenthal, Chief of Police of sgaid
City of Montgomery, Alabama and seid Defendants, W. A. Geyle,
Clyde Sellers and Frank Parks, seek and have agreed or conspired
among themselves, under color of law, to compel obedience to the
unconstitutional statutes and crdinances aforesaid with respect
to the segregation of Plaintiffs and other Negro citizens as
passengers on the Montgomery City Lines, Inc., and have actually
caused to be arrested and/or caused to be arrested and confined
to jail, and/or fined and/or otherwise punished a number of Negro
citizens solely because of their insistence, under the Constitution
and Law of the United States, upon using the facilities of Montgomery
City Lines, Inc., without being segregated thereon; to-wit: the
Plaintiff, Claudette Colvin, the said Claudette Colvin having been
arrested on or about March 2, 1955, sentenced in the Juvenilé Court
of Montgomery County, Alabama, in Equity; the Plaintiff, Mary Louise
Smith, the said Mery Louise Smith having been arrested on or about
October 21, 1955, and convicted and fined $9.00 in the Recorders’
Court of said City of Montgomery and one Rosa Parks, the said Rosa
Parks having been arrested on or about December 1, 1955 and convicted
and fined.$l4.00 in the Recorders' Court of the City of Montgomery,
which conviction was sustained on appeal to the Circuit Court of
Montgomery County, Alabama, on or aboﬁt Merch 22, 1956.
8A. The Defendants, We A. Gayle, Clydc Sellers, Frank Parks,
Goodwyn J. Ruppenthal, Robert W. Cleere and James E. Blake, in
their actions aforesaid, under color of the said statutes of the
State of Alabama, have acted and were acting in the capacity of
officialg of the State of Alabama.
(8) By changing the number of the section of said Complaint originally

designatea as "Section 8" to Section "9w,
(9) By striking from said Complaint the Section thereof originally de=~
signated as Section 9.

(10) By amending the prayer of said Complaint to read as follows:

-3-



- NHEREFORE, Plaintiffs respectfully pray that:

1. The Court convene a three-judge Court as provided by Title 28 of
the United States Code, Section 2284,

2. The Court advance this cause on the docket and order a speedy
hearing thereof according to law and that upon such hearing the Court enter a
temporary injunction to enjoin and restrain the Defendants, end each of them,
from enforcing Seetion 301 (3la, 3lb, 3lc) of Title 48 of the Code of Alabama
of 1940, as emended, and Sections 10 and 11 of Chapter 6 of the Montgomery
City Code; 1952, and any and all customs, practices and usages; pursuant to
which Plaintiffs or other persons similarly situated are segregated in the
buses of the Montgomery City Lines, Incorporated, on the ground that said
statutes and/or ordinances are null and void and in violation of the Four-
teenth Amendment to the Constitution of the United Statess

3. The Court upon a final hearing of this cause will:

(a) Enter a final judgment end decree that will declare and
define the legal rights of the parties in relation to the subject
matter of this controversy.

(b) Enter a final judegment and decree which will declare that
Section 301 (3la, 31b, 3lc) of Title 48, Code of Alebama 1940, as
amended, and Section 10 and 11 of Chapter 6 Code of the City of
Montgomery 1952 are unconstitutional and, therefore, null and veid
in that they deny and deprive the Plaintiffs and other Negro citizens
similarly situated the equal protection of the laws secured by the
Fourtcenth Amendment to the United States Constitution and the rights
and privileges éecured to them'by Section 1981 and 1983 of Title 42
United States Code.

(¢c) Enter a final judgment and decree declaring that the acts of
the Defendants in seeking to compel the Plaintiffs and other Negro
citizens similarly situated to use the bus facilities provided by the
Defendant, Montgomery City fines, Incorporated, on a segregated bases,
and in seeking to enforce said unconstitutional statutes and ordinances
are in violation to the Fourteenth Amendment to the United States Con=-
stitution and in violation of Title 42, Section 1985, of the United
States Code.

(d) Enter a final judgment and decree enjoining the Defendants,
their agents, servants or employees from enforcing the forestated
statutes and ordinances, on the g}ound that they are unconstitutional

and, therefore, null and void as forestated.

o § o



4. The Court allow Plaintiffs their costs and such other relief as

may appear to the Court to be just.

%H_)z UQ/Q’{HW\

= Fred D. Gray 0

Charles D. Langford
113 Monrce Street
Mcntgomery, Alabama Attorneys for Plaintiffs.

A copy of the foregecing Amendment to the Complaint was this day mailed,
postage prepaid, to Attorneys Walter Knabe, Drayton N. Hamilton end Herman H.
Hamilton, Jre., Hill Building, Montgemery, Alabama and Attorney Jack Crenshaw,
First National Benk Building, Montgomery, Alabama, Attorneys of Record for the

Difendants in this cause,

o &
Witnessed this _J — day of March, 1956.

N 00 %

< httewdey for the Plaintiff's

v






AURELIA S, BROWDER, and

SUSIE McDOMNMALD, and CLAUDETTE
COLVIN, by @, P, Colvin, next
friend, and MARY LOUISE SMITH,
by FRANK SMITH, next friend, and
others similarly situated,

PLAINTIFFS, IN THE UNITED STATES

Vs, | DISTRICT COURT FOR THE
W, A, GAYLE, CLYDE SELLERS and MIDDLE DISTRICT OF ALABAMA,
FRANK PARKS, individually and

as members of the Board of Com- NORTHERN DIVISION,
missioners of the City of Mont- L A
gomery, Alabama, and GOODWYN J,

RUPPENTHAL, individually and as

Chief of Poliece of the City of

Montgomery, Alabama, and

THE MONTGOMERY CITY LINES, INC.,

a corporation, and JAMES F, BLAKE

and ROBERT CLEERE, and

C, C, (Jack) OWEN, JIMMIE HITCHCOCK

AND SYBIL POOL as members of the

ALABAMA PUBLIC SERVICE COMMISSION,

DEFENDANTS ,

MOTION TO DISMISS

Come Defendants W, A, Gayle, Clyde Sellers and Frenk Parks,
individually and as members of the Board of Commissioners of the
City of Montgomery, Alabams, and Goodwyn J, Ruppenthal, individually
ané as Chief of Police of the City of Montgomery, Alabama, in the
above styled cause and move this Court separately and severally to
dismiss the action brought by complaint, to dismiss and deny
Plaintiffs! motion for temporary injunction, to dismiss and deny
Plaintiff's application for declaratory judgment and further to
refuse to convene a statutory court of three judges as sought in
the said complaint, As grounds therefor Defendants assign the
following separately and severally:

1, That it affirmatively appears that indispensable parties,
to-wit, the Governor of Alabame and the Attorney General of Alabams,
are not mede parties to this suit,

2, That it affirmtively appears that the parties necessary
for the determination of the issues under a declaratory judgment are
not before the Court,

3. There is no jﬁsticiable issue between the parties,



2,

4, That it does not mow appear whether the state law or the
city ordinance comtrols the action of Defendants, Comity requires
that the test of state laws be first made in state courts,

5. That a preliminmary injunction is not the remedy to be
sought by Plaintiffs in that the object of a preliminary imjunction
is to maintain things as they are, that is, to preserve the status
quo (to preserve pendente lite the last actual uncontested status
that preceded the pemding comtroversy), while Plaintiffs seek
impositionm of a new status not heretofore known in Alabama,

6. It affirmatively appears that two of the Plaintiffs,
to-wit, Mary Louise Smith and Claudette Colvim, were actually before 4
the courts of the State of Alabama and could have adjudicated all
matters which they mow seek to have passed on by this Court,

7. That the authority umnder which the conspiracy charge is
brought does not extend to the relief sought ,

8. That it does not appear wherein Plaintiffs bave suffered
or will suffer irreparable injury so as to emtitle them to preliminary
injunction,

9. That this Court should exercise its discretion in declining
to grant a preliminary injunction because the alleged injuries to
Plaintiffs do not amount to irrepsrable injury which is clear, immi-
nent and substantial,

10, That this Court in the exercise of its sound discretion
should decline to adjudicate the comstitutiomal issue presented by
this action and should dismiss the complaint on the ground that the issues
tendered should be determined in the first instance by courts of the
State of Alabama,

11, That the proper exercise of the equii:able jurisdiction
by this court dictates an abstention from a decision concerning the
constitutionality of the acts of the Alabama Legislature here drawn
in question, and that this court, actuated by a scrupulous regard
for the rightful independence of state govermment, should refuse to
exercise equitable jurisdiction imn this cause,

12, That the parties Plaintiff are not sufficiently repre-
sentative to comstitute the parties in a class action,
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13, fThat this court has judicial kmowledge that harmony
between the Negro and white races in this city depends upon
continued segregation,

14, fThere is no allegation of facts showing amount invelved
to be over Three Thousand Dollars ($3,000.00),

15.‘ The petition seeks to have this“ court pass on the con-
stitutionality of an act of the State of Alabama, Onme of the
attorneys filing the petition is of the opinion that the act which
he seeks to have declared unconstitutional does not apply to the
City of Montgemery., A copy of a statement of said attormey's ideas
are attached hereto as Exhibit A, The court should not pass upon
the validity of a state act which a.écording to the opinion of persons
filing petition is not applicable until the applicability of the
statute has been passed upon by a state court,

WHEREFORE, Defendants move this Court to dismiss this action
for lack of jurisdiction and without waiving objeetions to the
jurisdiction of this Court, to dismiss this action for failure to
state & cause upon which relief can be granted, Defendants further
move this Court to dismiss the complaint; te dismiss amnd deny
Plaintiffs' application for prelimimary injunction; to dismiss and
deny Plaintiffs' application for declaratory judgment,

~

Attorneys for Defendants, W./A. Gayle,
Clyde Sellers, Frank Parks and Goodwyn

J. Ruppenthal, Individually and in their
Representative Capacities.

I hereby cert.ify that I have delivered a copy of the foregoing
motion to diami}éz Ato harles D, Langford and Fred D, Gray, Attorneys
for Plaintiffs, 113 Monroe Street, Montgomery, Alabama.

This 27 day of March, 1956, ~

\

alter
Attorney for Defendants, W. A. Gayle,
Clyde Sellers/amd Frank Parks, and
Goodwyn J. Ruppenthal, Individually and
in their Representative Capacities,



COPY EXHIBIT A
LEGAL REQUIREMENTS CONCERNING THE -
SEGREGATION OF RACES
ON CITY BUSES

The only applicable proviisions of law relating to the
segregation of races on motor busses operated im the city of
Montgomery and its police jurisdiction are contained in Chapter
6, Sections 10 and 11 of the Montgomery City Code,

Section 10 requires equal but separate accommodations to be
brought about by requireing the employees in eharge‘ of the busses
té assign passenger seats in such manner as to separate white peeple
from Negroes where there are both om the same car (sic,). Segrega-
tion may, at the option of the operators of bus lines, be brought
about by providing separate busses for the two races,

Section 11 of the Code vest in bus drivers the power of police
officers for the purpose of carrying out the provisions of Section
10 and makes it umlawful for a passenger to refuse to take a seat
among those assigned to the race to which he belongs, at the request

of the driver, if there is such a seat vacant,

It should be noted that the accommodations previded the two
races must be equal and also that the authority to segregate is
limited to the assignment of pat;senger seats and that no person is
required to obey the request of the driver to move to another section
of the bus unless there is a seat vacant, The City Code does not
prescribe the menner in which seats should be assigned, nor does it
require that any number of seats or any particular part of the vehicle
gshall be set aside for either mace, Complete discretion is left in
the operators to make the assignment of seats, subject only to the
requirement of equality,

The attorney for the Montgomery City Lines mow appears to con-
tend that the seating on busses within the City is governed by state
law, and refers particularly to an act adopted July 18, 1947 (General
Acts of 1947, page 40), It should be noted, however, that the Aect
referred to has been codified im the Code of Alabama as Sections
301 (31b) and Section 301 (3le) of Pitle 48, which is set out as a
part of the article designated as the Alabama Motor Carrier Act of
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1939. It should be noted that Seetiom 301 (2) (A) (2) of Title 48
expressly excepts from the operation of the article motor vehicles
operating wholly within the limits of a c¢ity or incorporated town or
within the police jurisdiction thereof,

The attorney for Montgomery City Lines argues however, that
the arrangement described above is a mistake on the part of the
codifier and that the Act of 1947 is a general act intended to apply .
to all motor vehicles for hire, whether operating under the juris-
diction of the Alabama Public Service Commission or eamatirely within
the 1limits of a single municipality. As to this contentiom, it is
sufficient to point out that by virtue of its very language, the
1947 Act belomgs where the codifier placed it, It starts off by
referring to passenger stations, waiting rooms, ticket windows

and the like, and it is a matter of common knowledge that municipal
busses do not have facilities of this character, but that busses
operating intrastate and interstate under the jurisdiction of the
Alabama Public Service Commission and the Imterstate Commerce Com-
mission do offer such facilities,

The 1947 Act speaks ia terms of a "motor transportation
company". There is mo definition of metor transportation company
given in the Act or in the present law., It should be moted, however,
that the word "motor transportation company” was defined in the earlier
Ty (See Code of Alabama, Title 48, Sectiom 239), but the definitiom
wvas immedistely féllowed bj a proviso exceepting motor vehicles engaged
exclusively in transportation within a city or towan or its police jurls-
diction, Looking at the legislative history it becomes clear that the
language of the 1947 Act was borrowed from the earlier Act referred to
and was merely a reimactment, im part, of the segregation provisioms of
the earlier Act (See Code of Alabama, Fitle 48, Sectioms 268 and 269)
which was repealed, |

Moreover, separate and apart from any question of whether the
1947 Act is applicable to municipal busses, it should be noted that
it is entirely permissive in its provisions and that no segregation

is required, So far as the 1947 Act is concerned, bus companies are
left entirely free to handle the problems of the separation of the
races as they see fit, or, for that matter, not to separate them at
all, To say then that the bus company is required under this Act to



3.
provide for the separatiom of the races im any partieular manner is
wholly untemable,

The only provision of state law requiring the separatiom of
races on busses is comtained in am Act of July 6, 1945 (Gemeral
Aets of Alabama, 1945, page 731)., This provision is cedified im
Title 48, Section 301 (3la) amnd we do not believe it ean be reason-
ably contended that this provision is improperly codified, Not only
does it speak in term of waiting rooms, ticket windows amd the like,

but it expressly provides that it "shall be administered and eanforced

by the Alabama Public Service Commission in the same mammer as the

the other provisioms of the Alabama Moter Carrier Act, 1939 are ad-

ministered and enforced"”, (Italics supplied)

The very clear imtemtion of the state legislature was to leave
the i'ogulation of municipal busses exclusively with the poliee power
of the municipalities in which they operate, This was poimted out
by the Supreme Court of Alabama in an opinion rendered February 26,
1953 in the case of Smith Tramsfer Company, Inc, vs., Rebins Transfer
Company, In¢, 63 So 2nd 351, in which the eourt said:

The regulatory provisions prescribed by the said
Motor Carrier Act were enacted under the state's
police power and it seems clear to us that the
reason for exempting operations carried on solely
within a c¢ity and its police jurisdietiomn was to
leave to the cities the authority to regulate
operations over the territory to which its police
jurisdiction extends,

We are attaching copies in full of the laws referred to and we
believe they fully support every thing we have said,

The position of The Monmtgomery Improvement Association has been
consistent thraughout. We have expressed our willingness gnd desire
to abide by the law as mow writtemn until it is changed, However, we
think we have a right to insist that the law be fairly and reasonably
administered, We have mnot gsked for amn abolition of segregation at
this time, but we have only asked that all passengers be given that
equality in seating which the law requires, amd that this be brought
about by loading busses from back to front with Negro passengers, and
from front to Back with white passengers omn a first come - first served

basis, without reservation of seats, and that no member of either raece
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be required to surrender his seat te a member of the other race umnless

another seat is available,

We repeat, as w have said befere, there is mno issue betweem the
Negro citizens of Montgomery amnd the Montgomery City Limes that cannot
be solved by negotiastioms im good faith betweem people of good will,
and there is no legal barrier to such megotiationms,



LAWS CONCERNING SEGREGATION ON BUSES

STATE LAWS

Title 48, Section 301 (2) A (2) APPLICATION OF ARTICLE - This article
shall not be construed to apply to: Motor vehicles for hire while
operating wholly within the limits of a city or incorporated town or
within the police jurisdiction thereof; or between two or more incor-
porated towns or cities whose city limits join or are contiguous or
whose police jurisdictions join or are contiguous.

Title 48, Section 301 (3la) SEPARATE ACCOMMODATIONS FOR WHITE AND
COLORED RACES, - All passenger stations in this state operated by any
motor transportation company shall have separate waiting rooms or
space and separate ticket windows for the white and colored races,

but such accommodations for the races shall be equal. All motor
transportation companies or operators of vehicles carrying passengers
for hire in this state, whether intrastate or interstate passengers,
shall at all times provide equal but separate accommodations on each
vehicle for the white and colored races. The conductor or agent of the
motor transportation company in charge of any vehicle is authorized
and required to assign each passenger to the division of the vehicle
designated for the race to which the passenger belongs; and if the
passenger refuses to occupy the division to which he is assigned, the
conductor or agent may refuse to carry the passenger on the vehicle;
and for such refusal:neither the conductor or agent of the motor
transportation company nor the motor transportation company shall be
liable in damages. Any motor transportation company or person vio-
lating the provisions of this section shall be guilty of a misdemeanor
and, upon conviction shall be fined not more than five hundred dollars
for each offense; and each day's violation 6f this section shall
constitute a separate offense.

The provisions of this section shall be administered and
enforced by the Alabama public service commission in the manmer in which
provisions of the Alabama Motor Carrier Act of 1939 are administered and
enforced. (1945,p. 731, appvd. July 6, 1945.)

Title 48, Section 301 (31b) OPERATORS OF PASSENGER STATIONS AND CAR-
VIERS AUTHORIZED TO SEGREGATE WHITE AND COLORED RACES., - All passen-
ger stations in this state operated by or for the use of any motor
transportation company shall be authorized to provide separate wait-
ing rooms, facilities, or space, or separate ticket windows, for the
white and colored races but such accommodations for the races shall
be equal. All motor transportation companies and operators of
vehicles, carrying passengers for hire in this state, whether intra-
state or interstate passengers, are authorized and empowered to pro-
vide separate accommodations on each vehicle for the white and
colored races. Any officer or agent of such motor transportation
company or operator, in charge of any vehicle, is authorized to
assign or reassign each passenger or person to a division, section
or seat on the vehicle designated by such company or operator, or by
such officer or agent, for the race to which the passenger or person
belongs; and if the passenger or person refuses to occupy the division,
section or seat to which he is so assigned, such officer or agent
may refuse further to carry the passenger on the vehicle. For such
refusal neither the officer nor agent, nor the motor transportation
company, nor operator, shall be liable in damages. (1947, p. 40,
Sec. 1, appvd. July 18, 1947.) (italics supplied)




CITY LAWS

Sec. 10. Separation of races--Required.

Every person operating a bus line in the city shall provide
equal but separate accommodations for white people and Negroes on
his buses, by requiring the employees in charge thereof to assign
passengers seats on the vehicles under their charge in such manner
as to separate the white people from the Negroes, where there are
both white and Negroes on the same car; provided, however, that
Negro nurses having in charge white children or sick or infirm white
persons, may be assigned seats among white people. (italics supplied)

Nothing in this section shall be construed as prohibiting the
operators of such bus lines from separating the races by means of
separate vehicles if they see fit. (Code 1938, Sections 603, 606.)

Sec, 11. Same--Powers of persons in charge of vehicle; passengers
to obey directions.

Any employee in charge of a bus operated in the city shall have
the powers of a police officer of the city while in actual charge
of any bus, for the purpose of carrying out the provisions of the
preceding section, and it shall be unlawful for any passenger to
refuse or fail to take a seat among those assigned to the race to
which he belongs, at the request of any such employee in charge, if
there is such a seat vacant. (Code 1938, sec. 604.) (italies supplied)
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AURELIA S. BROWDER, and SUSIE
MCDONALD, and JEANEATTA REESE,
and CLAUDETTE COLVIN, and MARY
LOUISE SMITH, by FRANK SMITH,
next friend, and other similarly

L3

e

situated,
3%
Plaintiffs IN THE UNITED STATES
Ve DISTRICT COURT FOR THE
W. A. GAYLE, CLYDE SELLERS and MIDDLE DISTRICT QOF ALABAMA
FRANK PARKS, individually and as 3%
Members of the Board of Commiss= - NORTHERN DIVISION
ioners of the City of Montgomery, %
Alabama, and GOODWYN J. RUPPENTHAL, CIVIL ACTION NO., 1147=N

individually and as Chief of Police, ¢
of the City of Montgomery, Alabama,

and, %

THE MONTGOMERY CITY LINES, INC., Gaol, 27 /756
a corporation, and JAMES F, BLAKE, 3% VZIL‘Q ()L&

and ROBERT CLEERE, . &W

Defendants

Now comes the Defendant, Montgomery City Lines, Inc., and for its
answer to the Complaint as amended says:

1, 2, 3. The Defendant, Montgomery City Lines, Ince., neither
admits nor denies the grounds of jurisdiction alleged in Paragraphs 1,

2 and 3. ‘

4, The Defendant, Montgomery City Lines, Inc., admits the allega=
bions of Paragraph 4.

5, The Defendant, Montgomery City Lines, Inc., admits the allega=-
tions of Paragraph 5 of the Complaint, that it is a private corporation
organized and existing under the laws of the Stgte of Alabama with its
principal place of business in the City of Montgomery and admits the
allegation that it 1s engaged in operating within the corporate limits
and police jurisdiction of said c¢ity, & bus line for the transportation
for hire pursuant to a franchise issued by said City of Montgomery which
franchise requires that it abide by all applicable laws and ordinances.

6. The Defendant, Montgomery City Lines, Inc., admits the allega=-
tions of Paragraph 6 of the Complaint as amended that it has operated
its buses as required by the Statutes and Ordinances set outb in the Com-
plaint requiring it to provide equal but separate accommodations for the
white and colored races. L1t further admits the allegations of Paragraph
6 of the Complaint as amended that the Defendants, R. W. Cleere and James

T, Bleke. are employees and drivers of buses owned and operated by the



Montgomery City Lines, Inc. and have acted under orders from sald Com=
pany to abide by all applicable laws and ordinances including the Stat-
utes and Ordinancés requiring the furnishing of separate but equal
accommodations for the races. The Defendant,‘Montgomery City Lim s, Inc .,
however alleges that its actions in the issuance of orders by it to the
drivers with reference to furnishing such separate but equal accommoda=
tions has been solely for the purpose of complying with the requirements
of the laws of the State of Alabama, Ordinances of the City of Montgomery
and the requirements of its franchise that it abide by applicable laws -
and ordinances. It denies the other allegations of said paragraph and
denies that the drivers of said buses are exercising the powers of police
officers,

7 This Defendant is informed and believes and on such information
and belief denies that the Defendants, Owens, Hitchcock and Poole, have
issued or caused to be issued orders directing and requiring the segre=-
gation of negroes on the buses operated by the Montgomery City Lines, Ince
This defendant is without knowledge or information as to orders issued
as to other bus lines sufficient to form a belief as to the truth of such
allegations.

8es This paragraph alleges activities of parties other than the
Defendant, Montgomery City Lines, Ince. This defendant admits that
We Ae Gayle, Clyde Sellers and Frank Parks seek to enforce the statutes
and ordinances set out in the Complaint and to compel and require the
Plaintiffs and all other citizens of the City of Montgomery to comply
with t he provisions of those statutes and ordinances and that pursuant
to thelr orders the plaintiffs and other citizens who falil to observe
those statutes and ordinances are subject to arrest and confinement in
jail; that said defendants and defendant, Goodwyn J. Ruppenthal, Chief of
Police of said City of Montgomery, seek under sald statubtes and
ordinances to compel obedience to the provisions thereof with respect
to the segregation of the plaintiffs and other citizens as passengers on
the Montgomery City Lines, Inc. and that a number of citizens have been
arrested and/or arrested and confined to jail and/or fined and other-
wise punished because of their insistence upon using the facilities of
Montgomery City Lines, Ince. without being segregated thereon, including
the individuals named in Paragraph 8, but as to the remainder of the

allegations of said paragraph, this defendant alleges that it is withe



out knowledge or information sufficient to form a belief as to the
truth of said avermentse.

8a, 9, 10 and 1ll. This Defendant, Montgomery City Lines, Ince,
admits that part of Paragraph 9 of the Complaint as amended which alleges
that since December 5, 1955 a large number of negro citizens of the
City of Montgomery have refrained from making use of it s transporta-
tion facilities, but as to the remainder of the allegations of said
Paragraphs alleges that this Defendant is without knowledge or informa-

tion sufficient to form a belief as to the truth of said avermentse.

Attorn sTendan
Mont gofiery City Lines, Ince






AURELIA S. BROWDER, and

SUSIE MCDONALD, and JEANEATTA
REESE, and CLAUDETTE COLVIN, by
Q. P. COLVIN, next friend, and
MARY LOUISE SMITH, by FRANK SMITH,
next friend, and others similarly
situated,

Plaintiffs IN THE UNITED STATES

Ve DISTRICT COURT FOR THE

W. A. GAYLE, CLYDE SELLERS and
FRANK PARKS, individually and as
Members of the Board of Com-
missioners of the City of Montgomery ,

Alabama, and GOODWYN J. RUPPENTHAL, { CIVIL ACTION No. 1147=N
individually and as Chief of Policel

of the City of Montgomery, Alabama, |

and,

THE MONTGOMERY CITY LINES, INC.,
A corporation, and JAMES F., BLAKE,
and ROBERT CLEERE,

MIDDLE DISTRICT OF ALABAMA

NORTHERN DIVISION

‘)
(FRVE Y

= — L
<)

Defendants

Now come the Defendants, James F. Blake and Robert Cleers, and
for their answer to the Complaint say:

l, 2, 3. They neither admit nor deny the grounds of jurisdic-
tion alleged in Paragraphs 1, 2 and 3.

4, They admit the allegations of Paragraph 4.

5. They admit the allegations of Paragraph 5.

6. They admit the allegations of Paragraph 6 that thej are ems=
ployees and drivers of buses owned and operated by the Defendant, Mont-
gomery City Lines, Inc., and that as such employees they have acted pur=-
sutant to orders from said Company. They deny that as drivers of saild
buses they are exercising the powers of police officers in the enforcement
of the Statutes and Ordinances.atbached as Exhibit "A" to the Complaint.
They admit the allegation that Montgomery City Lines,mInc. has operated
its buses on the basis of racial segregation as required by said Statutes
and Ordinancese

7 8y 9, 10 and 11l. These defendants are without knowledge or
information sufficient to form a belief as to the truth of the averments

of Paragraphs 7, 8, 9, 10 and 1ll.

) 4
Flodd Waced, 27 /56 CAH s s il 2

Attorne r Defendants
C§%£21§Z;;?2f9 J&meior. Blake and Robert Cleere

IV



AURELIA S. BROWDER, and

SUSIE McDONALD, and JEANEATTA
REESE, and CLAUDETTE COLVIN, by
Q. P. COLVIN, next friend, and

MARY LOUISE SMITH, by FRANK SMITH, IN THE
next friend, and others similarly
situvated, UNITED STATES DISTRICT
Plaintiffs COURT FOR THE MIDDLE
vs. DISTRICT OF ALABAMA
W. A. GAYLE, CLYDE SELLERS and NORTHERN DIVISION

FRANK PARKS, individually and as
Members of the Board of Com-
missioners of the City of Montgomery, CIVIL ACTION NO, 1147-N
Alabama, and GOODWYN J. RUPPENTHAL,
individually and as Chief of Police
of the City of Montgomery, Alabama,
and,

THE MONTGOMERY CITY LINES, INC.,

a corporation, and JAMES F, BLAKE,
and ROBERT CLEERE,

and

C. C. (JACK) OWEN, JIMMY HITCHCOCK,
and SIBYL POOL, as members of the
ALABAMA PUBLIC SERVICE COMMISSION,

Defendants

MOTION TO DISMISS

Come defendants, C. C. (Jack) Owen, Jimmy Hitchcock,
and Sibyl Pool, as members of the Alabama Public Service Commission,
and move this court, separately and severally, to dismiss the
action brought by plaintiffs, to dismiss and deny plaintiffs!' motion
for temporary injunction, to dismiss and deny plaintiffs' appli-
cation for a declaratory Jjudgment, and further to refuse to con-
vene a statutory court of three judges as sought in said complaint,
and as grounds therefor, these defendants assign the following,
separately and severally:

1. That it affirmatively appears that the application
for an injunction does not seek restraint from enforcement of a
state statute by a state officer so as to merit the convening of
a statutory three-judge court.

2. That the wrongs and damages complained of occurred
in the legal enforcement of the valid statutes of the State of

Alabama and of the valid ordinances of the City of Montgomery.



k. 'That this court should exercise its discretion in
declining to grant a preliminary injunction because the alleged
injuries to plaintiffs do not amount to lirreparable injury
which is clear, imminent and substantial.

4, That this court/in the exercise of its sound dis-
cretion should decline to adjudicate the constitutional issue
presented by this action and should dismiss the complaint on the
ground that the issues tendered should be determined in the first
instance by courts of the State of Alabama.

5. That the proper exercise of the equitable jurisdic-
tion by this court dictates an abstention from a decision con-
cerning the constitutionality of the acts of the Alabama Legisla-
ture here drawn in question, and that this court, aétuated by a
scrupulous regard for the rightful independence of state govern-
ment, should refuse to exercise equitable Jjurisdiction in this
cause.

6. There is no allegation of facts showing amount
involved to be over Three Thousand Dollars ($3,000.00).

7. It affirmatively appears that a declaratory Jjudg-
ment is not sought because the bill alleges a conspiracy.

8. There are no facts averred whicﬁ show that the
Alabama Public Service Commission has jurisdiction over buses
which are being operated in the City of Montgomery, Alabama.

9. It appears from the face of the pleadings in this
cause that neither the Alabama Public Service Commission nor
the individuval members thereof have any Jjurisdiction over the
buses which are being operated within the City of Montgomery,
Alabama, and its police jurisdiction.

10. The three-judge court is without Jjurisdiction to
hear and determine this cause in that there are no state officers
as parties defendant who have any jurisdiction over the buses
being operated in the City of Montgomery, Alabama, and its

police jurisdiction.



11, That this court should avoid passing upon the
constitutionality of Title 48, Section 301 (30la), Code of
Alabama 1940, as amended, until such time as the’Alabama courts
may hold that the Alabama Public Service Commission has Jjuris-
diction over the buses which are being operated in the City of
Montgomery, Alabama, and its police Jurisdiction.

12, There is no Jjusticlable controversy presented.

13. There are no facts averred which show any right
on the part of plaintiffs to a statutory three-judge court.

14, The complaint fails to set forth any orders of the
Alabama Public Service Commission requiring the segregation of
the races on buses in the City of Montgomery, Alabama, and 1ts
police jurisdiction.

15, It affirmatively appears from the allegations of
the complaint that the City of Montgomery, Alabama, and not the
Alabama Public Service Commission, has Jjurisdiction over the
operation of buses in said city and its police Jjurisdiction.

16. Said complaint fails to state a cause of action
upon which relief can be granted.

17. There are no allegations of fact which show that
the Alabama Public Service Commission has issued or caused to
be issuved any orders directing and requiring the segregation of
the races on buses which are now belng operated in the City of
Montgomery, Alabama, and its police jurisdiction.

WHEREFORE, the defendants, separately and severally,
move this court to dismiss this action for lack of Jurisdiction
and without waiving the objections to the Jjurisdiction of the
court, to dismiss this action for failure to state a cause upon
which relief can be granted. These defendants further move to
dismiss the complaint; to dismiss and deny plaintiffs'application

for preliminary injunction; to dismiss and deny plaintiffs’



application for a declaratory Jjudgment; to dismiss and deny

plaintiffs' application for the convening of a statutory three-

Judge court. ,j::>

SON,

Y GENERAL,
Judifcial Building,
Montgomery, Alabama.

27 0l tsry D) PHE St
WILLIAM N. McQUEEN,
ASSISTANT ATTCRNEY GENERAL,
Judicial Building,
Montgomery, Alabama.

/‘éiﬂfJVWL IN e Jd—_
GORDON MADISON,

ASSISTANT ATTORNEY GENERAL,
Judicial Building,
Montgomery, Alabama.

{ l')":\\’ ? /h)'( A ,“4/C_.
WMO F’ BLACK,
State 0ffice Building,
Montgomery, Alabama.

ATTORNEYS FOR DEFENDANTS, C. C.
(JACK) OWEN, JIMMY HITCHCOCK, AND
SIBYL POQL, AS MEMBERS OF THE
ALABAMA PUBLIC SERVICE COMMISSION.

I hereby certify that I have delivered a copy of the
foregoing motion to dismiss to Charles D. Langford and Fred D.
Gray, Attorneys for Plaintiffs, 113 Monroe Street, Montgomery,
Alabama.,

This the 26 day of March, 1956

HN PATTLBAON,
ATTORNEY GENERAL,
Juddcial Building,

Montgomery, Alabama.




»ALA. MARSHAL'S No. [ -/

D. C. Form No. 45 Rev. (6-49)
SUMMONS IN A CIVIL ACTION i

United States District (!Inixr

O >
@7 =a
[
s\
—
!

FOR THE §2%5: o

MIDDLE DISTRICT OF AL AMA

NORTHERN DIVISION

CIVIL ACTION FILE No._11L7=1

: K
Aurella S, Browder, and

Susie McDonald, and Jeannetta
Reess, and Claudette Colvin, by
Qe P. Colving next friendy and
Mary Louise Smith, by Frank Smith,

next friend, and others similarly
situated,

Plaintiftf 8
L SUMMONS

’ V. N
We A. Gayle, Clyde Sellers and Frank Parks),
individually and as members of the Board of
Commissioners of the City of Montgomery,
Alabama, and Goodwyn J, Ruppenthal, Indlvidual=-
1y and as Chief of Police of the City of
Montgomery, Alabama,
and’ - e -
The Montgomery City Lines, Inceys A Corporation,
and James F. Blake, ﬁagnﬁgpgrt Cleere),

v

To the above named Defendant
You are hereby summoned and required to serve upon

Attorney Fred D, Grey,

plaintiff’s attorney , whose address is

113 Monroe Street),
Montgomery, Alsbama

an answer to the complaint which is herewith served upon you, within Twenty days after service

of this summons upon you, exclusive of the day of service. If you fail to do so, judgment bj default

will be taken against you for the relief demanded in the complaint.

Os Do Streety, Jre

Clerk of Court.

[Seal of Court]

= vy
Deputy Clerk.
Date: March 8, 1956,

Note.—This summons is issued pursuant to Rule 4 of the Federal Rules of Civil Procedure.



RETURN ON SERVICE OF WRIT

I hereby certify and return, that on the 8th day of March 1956 ,

I received this summons and served it together with the complaint herein as follows:on March 12, 1956
Original & Amended
I served a copy thereofy, with copy of the/comp laint attached on C. C. (Jack) Owens,
State Office Building, Montgomery, Alabama, at 10:AM,
Original & Amended
Further executed on March 12, 1956 by serving a copy thereof, with a copy of t.he/
compaint attached on Sibyl Pool State Office Building, Montgomery, Alabama at 10:AM,
Original & Amended

Further executed on March 1 “ 1956 by serving a copy theneof; with a cepy of the/
complaint attached on Jimmy Hitchcock at 10:10AM,

MARSHAL’S FEES
Travel $ 20 United States Marshal.

Service 6,00 L (o .
i puty United States Marshal.

Subscribed and sworn to before me, a this

day of , 19 .
. R
[SEAL]

Note.—Affidavit required only if service is made by a person other than a United States Marshal or his Deputy.
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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF ABABAMA

AURELIA S. BROWDER, ET AL i
Vs. | CIVIL ACTION NO. 1147-N
W. A. GAYLE, ET AL i

The Honorable Frank M. Johnson, Jr., United States
District Judge for the Middle District of Alabama, to whom
an application for injunction and other relief has been pre-
sented in the above styled and numbered cause, having notified
me that the action is one required by act of Congress to be
heard and determined by a district court of three judges, I,
Joseph C. Hutcheson, Jr., Chief Judge of the Fifth Circuilt,
hereby designate the Honorable Richard T. Rives, United States
Circuit Judge, and the Honorable Seybourn H. Lynne, United
States District Judge for the Northern District of Alabama,
to serve with Judge Johnson as members of, and with him to
constitute, the said court to hear and determine the action.

WITNESS MY HAND this 12th day of March, 1956.

7 / ; p J '\ '/’,‘ i ‘ _ ”/,.
1 ) \// 1/ “ [’\t7 "W 'éﬁ‘?»fn//.\
uage, Circuit/

(Injunctions - Three Judge Courts - Designation, 28 USCA Sec. 2284)

u/éie42 Q{Agg,caa/é? ) /S /’§?J~\é;
CLer A



AURELIA S. BROWDER, and

SUSIE MCDONALD, and CLAUDETTE
COLVIN, by Q. P. Colvin, next
friend, and MARY LOUISE SMITH
by Frank Smith, next friend, and
others similarly situated,

Plaintiffs
vsS.

W. A, GAYLE, CLYDE SELLERS and
FRANK PARKS, individually and as
members of the Board of Commis-
sioners of the City of Montgomery,
Alabama, and GOODWYN J. RUPPENTHAL,
individually and as Chief of Police
of the City of Montgomery, Alabama,
and

THE MONTGOMERY CITY LINES, INC.,

A corporation, and JAMES F, BLAKE,
and ROBERT CLEERE,

and

C. C. (JACK)OWENS, JIMMIE HITCHCOCK
and SYBIL POOL as members of the
Alabama Public Service Commission,

Defendants

ANSWER

S

IN THE
UNITED STATES DISTRICT
COURT FOR THE MIDDLE
DISTRICT OF ALABAMA
NORTHERN DIVISION

CIVIL ACTION NO, 1147-N

Come defendants, C. C. (Jack) Owen, Jimmy Hitchcock

and Sibyl Pool, as members of the Alabama Public Service Commis-

sion, and, without waiving thelr motlon to dismiss but expressly

insisting thereon, for answer to the complaint as last amended,

say:

1. That this cause falls to state a claim against these

defendants upon which relief can be granted.

2. These defendants deny each and every allegation con-

tained in paragraphs 1(a) through 1(c) of the complaint.

3. These defendants deny each and every allegation con-

tained in paragraph 2 of the complaint.

4, These defendants deny each and every allegation con-

tained in paragraph 3 of the complaint.

5. These defendants are without knowledge or informa-

tion sufficient to form a belief as to the truth of the averments

contained in paragraph 4 of the complaint and demand strict proof

thereof.



6. .These defendants admit the allegations contained
in paragraph 5 of the complaint.

7. These defendants deny that equal but separate
accommodations for the white and Negro races on buses operated
in the City of Montgomery, Alabama, and its police Jurisdiction
i1s in violation of the rights guaranteed to plaintiffs and
other Negro citizens under the Constitution and laws of the
United States. These defendants are without knowledge or inform-
ation sufficient to form a belief as to the truth of the other
averments contained in paragraph 6 of the complaint and demand
strict proof thereof.

8. These defendants admit that they are members of
the Alabama Public Service Commission and'are made parties to this
cause in their official capacilty as sucﬁ; These defendants deny
all other allegatlions of paragraph 7 of the complaint.

9. These defendants are informed and believe and on
such information and belief allege that the defendants named in
paragraph 8 of the complaint have sought to enforce by legal
means constitutional and valld statutes and ordinances providing
for separate but equal seating arrangements on buses operated
in the City of Montgomery, Alabama, and its police Jjurisdiction.
Theée defendants are wilthout knowledge or information sufficient
to form a belief as to the truth of the other averments contained
in paragraph 8 of the complaint and demand strict proof thereof.

10. These defendants deny the allegations of paragraph
8A of the complaint.

11. These défendants deny the allegations of paragraph
9 of the complaint.

12. These defendants are without knowledge or informa-
tion sufficient to form a belief as to the truth of the averments
of paragraph 10 of the complaint and demand strict proof thereof.

13. Defendants deny each and every allegation contained

in paragraph 11.



For further answer to the complaint as last amended,
these defendants aver that the three-judge court in this cause
is without Jurisdiction to hear and determine this cause, in that
the only State officers who are parties defendant are these
defendants and they, in thelr official capacities as members of
the Alabama Public Service Commission, have no Jjurisdiction over,
and have issued no orders relating to, the separation of the
races on buses operated wholly within the City of Montgomery,
Alabama, and its police Jjurisdiction.

Further answering, these defendants aver that they are
not proper defendants to this cause and no cause of action 1is
stated against them, in that the complaint fails to aver in>any
place that these defendants are charged with the duty of enforc-
ing statutes or ordinances relating to the separation of the
races on buses operated wholly within the Clity of Montgomery,
Alabama, and its police Jurisdictlion, or that they have ilssued
any orders directing and requiring the segregation of the races
on buses operated as aforesaild.

For further answer, these defendants aver that they
are informed and believe and on such information and belief
aver that separate but equal facilitles are provided for the
white and Negro races on all buses operated within the City of
Montgomery, Alabama, and its police jurisdiction; that such sepa-
ration promotes the general welfare of both races, and tends to
protect each from violence and possible bloodshed; that there
are no sociological and psychological factors present in this
case which would tend to require integration on buses, but to
the contrary the general welfare of both races and any socilolo-
gical and psychological factors present require and demand the
separation of the races on buses,

For further answer, these defendants aver that in view

of the recent events in Alabama relating to integration of the



races this court cannot turn the clock back to May 17, 1954,
when Brown v. Board of Education of Topeka, 347 U. S. 483, was

.declded, even if that decision is thought to be applicable to
this case; that any soclological and psychological factors exist-
ing today require and demand that separate but equal facilities
be provided on buses operated in the City of Montgomery, Alabama,
and its police Jjurisdiction, to the end that both races may live
in peace, free from fear, turmoll and possible violence which
retards the progress, prosperity and well belng of both the
white and Negro races.

And having fully answered plaintiffs' complaint as last
amended, these defendants pray that they be discharged and said

sult be dismissed as to them, with their reasonable costs incurred.

350N,
ATTOR GENERAL
Judidial Building,
Morftgomery, Alabama.

’ %'%&y\
ILLIAM N, McQUEEN,
ASSISTANT ATTORNEY GENERAL,
Judicial Building,
Montgomery, Alabama.

MO\_M\
“GORDON !MADISON,

ASs1sTAlT nTTORNﬂV GENERAL,
Judicial Buildin_.
Montgomery, Alabama.

[Qfﬁm‘ya /{i7¢uf\

WM, F. BLACK,
State 0ffice Bullding,
Montgomery, Alabama.

ATTORNEYS FOR DEFENDANTS, C. C. (JACK)
OWEN, JIMMY HITCHCOCK AND SIBYL POOL,
AS MEMBERS OF THE ALABAMA PUBLIC
SERVICE COMMISSION,



I hereby certify that I have mailed, properly stamped
and addressed, a copy of the above and foregoing answer to
Charles D. Langford and Fred D. Gray, 113 Monroe Street, Montgomery,
Alabama, attorneys for plaintiffs, on this the lng:ﬂay of April,

1956.

/Xoabx o . .
W‘Mﬁ#—‘bo ON ON, -

ASSISTANT ATTORNEY GENERAL,
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IN THE
Supreme Court of the Hnited States

OctoBER TERM, 1956

W. A. Gayrg, CLypE SELLERS and F'RANK PARKs, indi-
vidually and as members of the Board of Commis-
sioners of the City of Montgomery, Alabama, and
GooopwyN J. RUuPPENTHAL, individually and as
Chief of Police of the City of Montgomery, Ala-
bama,

Appellants,
V.

AURELIA S. BROWDER, and Susie McDonaLp and CLAU-
pETTE CoLvIN, by Q. P. Colvin, next friend, and
Mary Louise SMmiTH, by Frank Smith, next friend,
and others similarly situated,

Appellees.

On Appeal From the United States District Court
For the Middle District of Alabama. Northern Division

JURISDICTIONAL STATEMENT

WarteRr J. KNABE,
511 Hill Building,
Montgomery, Alabama,
Counsel for Appellants.

Press oF BYroN S. Apams, WasHINGTON, D. C,
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W. A. Gayrg, CLypE SELLERS and FRANK PARks, indi-
vidually and as members of the Board of Commis-
sioners of the City of Montgomery, Alabama, and
GoopwyN J. RUPPENTHAL, individually and as
Chief of Police of the City of Montgomery, Ala-
bama,

Appellants,
V.

AvureLiA S. BROWDER, and Suste McDo~NALp and CrLAU-
DETTE CoLviN, by Q. P. Colvin, next friend, and
Mary Louise SmiTH, by Frank Smith, next friend,
and others similarly situated,

Appellees.

On Appeal From the United States District Court
For the Middle District of Alabama, Northern Division

JURISDICTIONAL STATEMENT

Appellants appeal from the judgment of the United
States District Court for the Middle District of Ala-
bama, Northern Division, entered on June 19, 1956.
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This judgment invalidated certain ordinances of the
City of Montgomery® and statutes of Alabama ?
requiring segregation of the white and N egro races
in buses operated in the City of Montgomery as viola-
tive of the Fourteenth Amendment of the Constitution
of the United States; and it permanently enjoined and
restrained Appellants from enforcing these statutes
and ordinances and any other statutes and ordinances
which require Appellees or other Negroes similarly
situated to submit to segregation in the use of
the bus transportation facilities in the City of Mont-
gomery, Alabama, and from doing any acts or taking
any action to require the Montgomery City Lines, Ine.,
a Defendant below, or its drivers, or any other public
bus transportation facility, or its drivers, from enfore-
ing such statutes or ordinances requiring the segrega-
tion of white and Negro passengers in the operation
of public motor bus transportation facilities in the
City of Montgomery.

Appellants submit this statement to show that the
Supreme Court of the United States has jurisdiction
of the appeal and that a substantial question is pre-
sented.

OPINION BELOW

The opinion of the District Court for the Middle
District of Alabama, Northern Division is unreported.
The opinion below, findings of fact, conclusions of law,
and judgment are attached hereto as Appendix A.

! Chapter 6, Sections 10 and 11, Code of City of Montgomery,
1952.

2 Section 301 (31a, 31b and 31e) Title 48, Code of Alabama, 1940,
as amended.
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JURISDICTION

Appellees brought this suit below under Title 28,
United States Code, Sections 1331 and 1343 (3) and
under Title 42, United States Code, Sections 1981 and
1983. The judgment of the District Court was entered
on June 19, 1956, and notice of appeal was filed in that
court on June 29, 1956. The jurisdiction of the Su-
preme Court to review this decision by direct appeal
is conferred by Title 28, United States Code, Sections

1253 and 2101 (b).

QUESTIONS PRESENTED

1. Where municipal ordinance and state statute re-
quire, under criminal penalty, that operators of publie
bus lines furnish this transportation facility to mem-
bers of the white and Negro races on a separate but
equal basis, and prohibit under similar penalties inte-
gration of the races on such transportation facilities:

(a) Does a federal district court at the suit of
certain Negro citizens of this municipality have
jurisdiction to enjoin the enforcement of these
ordinances and statutes on constitutional grounds?

(b) Is there any federal equity jurisdiction to
enjoin the enforcement of these state and munici-
pal criminal laws in this manner in the absence of
a showing of threatened irreparable injury both
great and immediate to the suitor?

(¢) Even if the federal district court has such
jurisdiction, should it as a matter of comity with-
hold its exercise where there is an adequate state
procedure for testing the validity of these laws,
with ultimate review by the Supreme Court of
the United States?
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(d) Is there federal equity jurisdiction in such
a suit to enjoin the enforcement of these ordi-
nances and statutes?

2. Where the public bus facilities afforded members
of the white and Negro races in the City of Montgom-
ery are unquestionably equal, but for separateness, is
enforced separation of the races pursuant to statutory
requirement per se a violation of the Fourteenth
Amendment of the Constitution of the United States?

CONSTITUTION AND STATUTES INVOLVED

Constitution of the United States, Fourteenth
Amendment, Section 1.

United States Code, Title 28, Sections 2281, 2284,
1253, 2101 (b).

United States Code, Title 42, Sections 1981 and
1983.

Title 37, Sections 587, 588 and 593, Code of Ala-
bama of 1940, as amended.

Title 48, Sections 301 (31a, 31b and 3le), Code of
Alabama of 1940, as amended.

Code of the City of Montgomery, 1952, Chapter 6,
Sections 10 and 11; Chapter 1, Section 6.

These statutes and Constitutional provisions are set
forth in Appendix B hereto.

STATEMENT

These Appellants are municipal officials of the City
of Montgomery, and as such are charged with the en-
forcement of ordinances relating to public transporta-

5

tion. Among these ordinances are Chapter 6, Sections
10 and 11, Code of the City of Montgomery, 1952,
which require that, ‘‘ (E)very person operating a bus
line in the city shall provide equal but separate ac-
commodations for white people and megroes on his
buses, by requiring the employees in charge thereof
to assign passengers seats on the vehicles under their
charge in such manner as to separate white people
from the negroes, where there are both white and
negroes on the same car;...”

Section 11 of this City Code confers on employees in
charge of buses operated in the City of Montgomgry
the power of police officers for the purpose of carrying
out the provisions of Section 10. Criminal penalties
for the violation of these Sections are provided in
Chapter 1, Section 6, City Code of 1952.

State statutes—perhaps inapplicable within muniei-
palities—require that races be separated on qulie
transportation facilities and impose criminal sanctions
for their violation. Title 48, Sections 301(2)A(2), and
301 (31a, 31b and 31¢), Code of Alabama of 1940, as
amended.

Appellees invoked the jurisdiction of a district coux.'t
of three judges for the purpose of obtaining a jufh-
cial declaration that these ordinances and statutes vio-
lated the Constitution of the United States and a per-
manent injunction against the enforcement of these or
similar statutes. Appellees alleged that these state
and local requirements violated the Fourteenth Amend-
ment of the Constitution of the United States and
denied them liberty without due process of law; equal
protection of the laws; and abridged their privileges
and immunities.
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Appellees are four Negro citizens of Montgomery.
The Court below found that each of them has ‘‘either
been required by a bus driver or by the police to com-
ply with said segregation laws or has been arrested
and fined for her refusal so to do.”” Moreover, ‘‘the
Plaintiffs, along with most other Negro citizens of the
City of Montgomery, have since December 5, 1955,
and up to the present time, refrained from making
use of the transportation facilities provided by Mont-
gomery City Lines, Inc. Plaintiffs and other Negroes
desire and intend to resume the use of said buses if
and when they can do so on a nonsegregated basis
without fear of arrest.”” (Appendix A, p. 4a).

The Court below also found that Appellants and
the operators of the Montgomery bus lines intended
to enforce the statutes and ordinances requiring
separate but equal accommodations, and it found
that ‘““Without dispute the evidence is to the effect
that, other than being separate, such accommodations
are equal.”” (Appendix A, p. 5a).

Nevertheless the Court below held that these enact-
ments violated the Fourteenth Amendment of the Con-
stitution of the United States in that their enforce-
ment deprived Appellees of liberty without due process
of law and denied to them the equal protection of the
laws.

There was testimony below that these same ordi-
nances had been enforced against another Negro citi-
zen of Montgomery—Rosa Parks. (R. .. ) Her
conviction in the municipal court had been appealed
to the Circuit Court of Montgomery County, Alabama,
and thence to the Court of Appeals of Alabama, where
it is now pending. (R. ... ) The Constitutional

7

issues presented at bar were also raised in the Parks
case.

There was also testimony that two of the Appellees,
on prior occasions, had been convicted and fined for
violation of the ordinances now drawn in question.
(R. . ) Though the statutes of Alabama provide
an appeal to the Circuit Court of Montgomery County,
Alabama, and then to the appellate courts of Alabama,®
neither of these parties sought review of their con-
victions on these occasions. Of course, ultimate re-
view on any federal question was available in this
Court.

THE QUESTIONS ARE SUBSTANTIAL
This appeal involves procedural and substantive
questions long considered basic in the accommodation
of federal and state judicial systems and in the appli-
cation of the Fourteenth Amendment to the police
power of cities and states.

I

The Judgment Below Departs From Principles of Federal Court
Procedure Long Considered Essential to a Proper Accom-
modation of State and Federal Courts.

This appeal seeks review of a failure by the Court
below to apply fundamental procedural principles to
this case. The district court of three judges should
have dismissed this action; or, at least, stayed it pend-
ing appropriate suit by Appellees in the Alabama state
courts.

1. The Court below has enjoined the application of
criminal laws which require segregation of whites and

3 Title 37, Sections 587, 588 and 593, Code of Alabama, 1940,
as amended.
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Negroes on public buses in Montgomery. Thus, its
judgment runs squarely counter to Douglas v. City of
Jeannette, 319 U. S. 157 (1943).

There certain Jehovah’s Witnesses sued in a federal
district court in Pennsylvania to restrain threatened
prosecution of them by the City of Jeannette and its
officials for violation of a city ordinance which prohib-
ited the solicitation of orders for merchandise without
first procuring a license from the city authorities and
paying a license tax.

The Jeannette ordinance contained criminal penal-
ties for its violation. The petitioners cited prior ar-
rests and convictions by the municipal authorities of
other Jehovah’s Witnesses for distributing religious
literature without the permits required by the ordi-
nance, and complained that continued enforcement
threatened them with arrests and prosecutions—in vio-
lation of their constitutional rights of freedom of press
and religion.

This Court held that even though a federal district
court had undoubted jurisdiction to hear and decide
the question of the constitutional validity of the Jean-
nette ordinance, in the absence of a showing of irre-
parable injury, there was ‘‘no ground for supposing
that the intervention of a federal court, in order to
secure petitioner’s constitutional rights, will be either
necessary or appropriate.”” (319 U. S. at 165) The
district court, so this Court held, should not have
exercised its equity powers to interfere by injunction
with threatened eriminal prosecutions in a state court.

Moreover, it is especially noteworthy, that this Court
in a companion case, Murdock v. Pennsylvania, 319

9

U. S. 105 (1943), decided on the same day, held the
same underlying ordinance, as applied in an identical
context, to be an unconstitutional abridgement of free
speech, press and religion. Thus, this Court demon-
strated the overriding importance and substantiality

of the procedural rule of Douglas v. Jeannette.
This Court stated:

“The power reserved to the states under the
Constitution to provide for the determination of
controversies in their courts may be restricted by
federal district courts only in obedience to Con-
gressional legislation in conformity to the Judi-
ciary Article of the Constitution. Congress, by its
legislation, has adopted the policy, with certain
well defined statutory exceptions, of leaving gener-
ally to the state courts the trial of eriminal cases
arising under state laws, subject to review by this
Court of any federal questions involved. Hence,
courts of equity in the exercise of their discretion-
ary powers should conform to this policy by re-
fusing to interfere with or embarrass threatened
proceedings in state courts save in those excep-
tional cases which call for the interposition of a
court of equity to preventirreparableinjury which
is clear and imminent; and equitable remedies in-
fringing this independence of the states—though
they might otherwise be given—should be with-
held if sought on slight or inconsequential
grounds. . . .

‘It is a familiar rule that courts of equity do
not ordinarily restrain ecriminal prosecutions. No
person is immune from prosecution in good faith
for his alleged criminal acts. Its imminence, even
though alleged to be in violation of constitutional
guaranties, is not a ground for equity relief since
the lawfulness or constitutionality of the statute
or ordinance on which the prosecution is based
may be determined as readily in the criminal case
as in a suit for an injunction. . . . Where the
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threatened prosecution is by state officers for al-
leged violations of a state law, the state courts are
the final arbiters of its meaning and application,
subject only to review by this Court on federal
grounds appropriately asserted. Hence the ar-
rest by the federal courts of the processes of the
criminal law within the states, and the determi-
nation of questions of criminal liability under
state law by a federal court of equity, are to be
supported only on a showing of danger of irre-
parably injury °‘both great and immediate.” "’
(319 U. 8. at 162-164)

The parallel between this case and Douglas v. Jean-
nette is exact. HFederal distriet courts enjoined the
enforcement of local laws with eriminal sanctions on
the ground that the enactments violated the Constitu-
tion of the United States as applied to the respective
complainants.

State appellate procedures to review convictions for
violations of the enactments were available in both
cases.

Prosecutions in the state courts have been instituted
against other persons arising out of violations of the
same enactments in similar factual contexts.

Neither the lower court in Jeannette nor the court
below in the case at bar found a danger of irreparable
injury ‘‘both great and immediate’’ to Appellees or
others similarly situated from threatened prosecutions
under state and local laws.* Indeed, two of the Appel-

4 While unnecessary for this Court’s consideration of this appeal,
it seems apposite to point out that it would be extremely difficult,
if not impossbile, for any Court to find irreparable injury ‘‘both
great and immediate’’ resulting from threatened prosecution under
statutes and ordinances drawn in question in this case. The maxi-

11

lees had an opportunity to appeal from prior convie-
tions under state law and thereby test the validity of
underlying ordinances, and chose not to do so.

Actually, the case at bar is a stronger one for appli-
cation of the Jeannette principle than the Jeannette
case itself. In Jeannette, this Court had decided on
the same day that the underlying ordinances drawn in
question in that case violated guaranties of freedom of
speech, press and religion afforded by the Constitution
of the United States. Despite this contemporaneous
holding, the Court nevertheless dismissed the Douglas
suit in the federal district court on the ground that his
remedies had to be pursued through the state courts
of Pennsylvania.

Moreover, Douglas v. Jeannette involved—as this
case does not—an alleged abridgement of freedom of
speech. This freedom has been accorded, in the opin-
ion of some of the members of this Court, a preferred
position among Constitutional guaranties. See Kovacs
v. Cooper, 336 U. S. T7 (1949).°

The decision below conflicts also with similar enun-
ciations of the Jeannette doctrine in other decisions of
this Court.

mum penalty for violation of the relevant city ordinances is ‘‘a

fine of not less than one nor more than one hundred dollars, or
by imprisonment in jail or at hard labor for a period of not ex-
ceeding six months, or by both such fine and imprisonment, at the
discretion of the recorder’’ (Chapter 1, Section 6, Code of the City
of Montgomery, 1952). The maximum penalty for violation of the
relevant state statutes is a fine of ‘‘not more than five hundred dol-
lars for each offense’’ (Title 48, Section 301 (31a), Code of Ala-
bama, 1940, as amended).

5 Compare the opinion of Mr. Justice Reed (336 U. S. 77, 88)
with the opinion of Mr. Justice Frankfurter (336 U. S. 77, 90).
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See e. g. Stefanelli v. Minard, 342 U. S. 117, 123
(1951) :

“(T)he federal equity power must refrain from
staying state prosecutions outright to try the sim-
ple question of the validity of the statute on which
the prosecution is based. . . .”

See also Burford v. Sun Ol Co., 319 U. 8. 315, 333,
n. 29 (1943):

““In recent years, this Court has refused to per-
mit the exercise of federal equity jurisdiction to
enjoin the enforecement of State criminal statutes.”

Of similar import are Beal v. Missouri Pacific R. Co.,
312 U. 8. 45 (1941) ; Watson v. Buck, 313 U. S. 387

(1941) ; Spielman Motor Co. v. Dodge, 295 U. S. 89
(1935).

2. The Court below should have abstained from exer-
cising jurisdiction in this case because the statutes
and ordinances involved concern vastly important areas
of state and local administration, and enunciate broad
legislative policy in this regard. Appellate review of
convictions under these enactments is available in the
Alabama state courts.

Most apposite are the recent cases of Alabama Pub-
lic Service Commission v. Southern Railway, 341 U. S.
341 (1951) and Burford v. Sun Oil Co., 319 U. 8. 315

(1943), in which the Court answered affirmatively the
question:

““Assuming that the federal court had jurisdie-
tion, should it, as a matter of sound equitable dis-
cretion, have declined to exercise that Jjurisdiction
here?” (341 U. S. at 345)

13

In Southern, the railroad petitioned the Alabama
Public Service Commission to discontinue service on
certain trains which it was allegedly operating at a
loss. Under Alabama law, discontinuance could not
be undertaken without permission of the Alabama
Commission.

The permission was denied, and Southern, instead
of pursuing its remedies in the Alabama courts, sge.d
in the federal district court, alleging diversity of citi-
zenship and the presence of a federal question arising
out of its contention that required continuance of op-
eration of the lines at a loss constituted a confiscation
of its property in violation of the Fourteenth Amend-
ment of the Constitution of the United States.

A federal district court of three judges assumed
jurisdiction and enjoined the Commission from taking
any steps to enforce its order, on the ground that con-
fiscation did in fact exist.

This Court reversed the district court, holding that
even though that court had jurisdiction, the case Was
not a proper one for its exercise (341 U. 8. 341). This
Court commented :

‘““Appellee takes the position, adopted by the
court below, that whenever a plaintiff can show
irreparable loss caused by an allegedly invalid
state administrative order ripe for judicial review
in the state courts the presence of diversity of
citizenship or a federal question opens the federal
courts to litigation as to the validity of that order,
at least so long as no action involving the same
subject matter is actually pending in the state
courts. But, it by no means follows from the f.act
of district court jurisdiction that such jurisdiction
must be exercised in this case.” (341 U. S. at
344f)
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The Southern case is a culmination of judicially con-
ceived solutions to the vexing problem of how to limit
the authority of lower federal courts where matters
predominantly of state concern are at issue. This
Court found that equitable intervention in that case
to enjoin enforcement of a state administrative order
had not exhibited ‘‘the serupulous regard for the right-
ful independence of state governments which should
at all times actuate the federal courts.” (Quoted 341
U. S. at 349) Ordinary rules of comity had to be in-
voked to avoid useless friction with Alabama admin-
istrative policies. And Southern was told to pursue
its remedies in the state courts.

It is noteworthy that the Southern case did not in-
volve a new or undefined state statute.

The Court below rejected the Southern case as inap-
posite because an alleged deprivation of *‘constitu-
tional civil rights’’ was involved, and the federal courts
““have a responsibility as heavy as that which rests
on the state courts’” for the protection of these rights.
(Appendix A, p. 9a)

It is respectfully submitted that the court below
imposed an unwarranted limitation on the applicabil-
ity of the Southern doctrine. Indeed, this Court has
made it perfectly plain that the doctrine does apply
to cases arising under the Civil Rights Act. In Stefa-
nelle v. Minard, 342 U. S. 117, 120 (1951) this Court
stated :

“For even if the power to grant the relief here
sought may fairly and constitutionally be derived
from the generality of language of the Civil Rights
Act, to sustain the claim would disregard the
power of courts of equity to exercise discretion

15

when, in a matter of equity jurisdiction, the bal-
ance is against the wisdom of using their power.
Here the considerations governing that discretion
touch perhaps the most sensitive source of fric-
tion between States and Nation, namely, the active
intrusion of the federal courts in the administra-
tion of the criminal law for the prosecution of
crimes solely within the power of the States.

““We hold that the federal courts should refuse
to intervene in State criminal proceedings to sup-
press the use of evidence even when claimed to
have been secured by unlawful search and seizure.
The maxim that equity will not enjoin a criminal
prosecution summarizes centuries of weighty ex-
perience in Anglo-American law. It is impres-
sively reinforced when not merely the relations
between coordinate courts but between coordinate
political authorities are in issue. The special deli-
cacy of the adjustment to be preserved between
federal equitable power and State administration
of its own law, has been an historic concern of
congressional enactment. . . . This concern has
been reflected in decisions of this Court, not gov-
erned by explicit congressional requirement, bear-
ing on a State’s enforcement of its criminal law.”’

While Stefanelli apparently combines the underly-
ing considerations of the Southern case and of Douglas
v. Jeannette, both considerations are present in the
case at bar. The Court below has enjoined the enforce-
ment of state criminal statutes, and has not exercised
its equitable discretion in such a manner as to withhold
its jurisdiction so that constitutional issues may be
tried out in the state courts with ultimate review in this
Court.

3. Another basie procedural doctrine presented here
—intimately related to the doctrine of the Southern
case—dictates federal court abstention where the con-
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stitutionality of an ill-defined state statute is drawn
in question. See Ratlroad Commission of Texas V.
Pullman Company, 312 U. S. 496 (1941); Chicago V.
Fieldcrest Dairies, 316 U. S. 168 (1942) ; Spector Mo-
tor Company v. McLaughlin, 323 U. S. 101 (1944) ; and
A. F. of L. v. Watson, 327 U. S. 582 (1946).

The court below declined to apply this doctrine in a
case where concededly the statutes and ordinances in-
volved were presently being tested in the state courts
in the course of the prosecution of another Negro
person.

The doctrine of the Pullman case is a judicially de-
vised method of effecting a limited federal stay to
permit state adjudication of undecided local questions
which might render unnecessary a decision of federal
questions. Since there is now a state proceeding, the
court below should have declined to exercise jurisdie-
tion of this proceeding pending state court adjudica-
tion.

IT

The Decision Below Holding That Seperate Accommodations for
White and Negro Passengers on Public Buses Violate the
Constitution of the United States, Even Though Those Facili-
ties Are Equal, Is in Direct Conflict With Decisions of This
Court.

The Court below found that ‘‘without dispute the
evidence is to the effect that, other than being separate,
such accommodations (that is, on public buses), are
equal.” (Appendix A, p. 5a)<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>